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REMARKABLE TRIALS. 





MARTEL’S CASE. 





A citizen of Lucca, named Zambelli, 
went on business to England, where he 
settled. His affairs prospered greatly. 
At fifty years old, having made his for- 
tune, he felt a desire to end his days at 
Lucca, near a brother. He wrote to his 
family. Soon another letter, dated Rouen, 
announced his arrival there from Eng- 
land, and that he should reach Lucca in 
about two months. This space of time 
was requisite for the transaction of his 
business at Paris, and his journey onward. 
He was daily expected at Lucca ; but six 
months passed by, and he arrived not; 
nor, what was stranger still, did any other 


letter from him reach his family, whose, 


anxiety was extreme. Cornelius, his 
brother, went to Paris in search of him. 
He visited all the houses whither Zam- 
belli’s commerce was likely to lead him. 
Many persons had seen, or believed they 
had seen, Zambelli. An individual bear- 
ing that name had claimed the payment 
‘due to bonds of a considerable amount: 
the merchants showed the signature, 
“ Zambelli,” at the bottom of the receipts. 

“ All the signatures are forged!” cried 
Cornelius. ‘ Describe the person of the 
forger, so that I may bring him to jus- 
tice.” 

But it was in vain; for no one could re- 
collect precisely the appearance of a man 
who had been seen so short a time. 

It was plain that an audacious robbery 
had been committed—perhaps a murder. 
Cornelius went from Paris to Rouen, 
where he visited, successively, all the ho- 
tels in the place. At one of them Zam- 
belli had been seen. He had left it for 
Paris, accompanied by a valet. This va- 
let had been little noticed: besides, six or 
eight months had passed since the depart- 
ure of Zambelli; and how could one do- 





mestic excite attention among the num- 
bers who had inhabited this hotel, the 
most frequented in Rouen ? ; 

Cornelius brought his complaint before 
the lieutenant of police, who, like him, 
felt assured that a great crime had been 
committed between Rouen and Paris. 
But how could it be proved? How could 
the criminal be discovered? At last a 
sudden thought struck the lieutenant. Six 
or seven months since, a goldsmith, named 
Martel, had opened a shop at Rouen, 
where he was entirely unknown. There 
was something strange in his manner and 
the expression of his face: he said no- 
thing of his parents or family; and those 
who hazarded questions on this subject 
received from him evasive answers, with 
ill-disguised embarrassment. Struck with 
his business being the same as Zambelli’s, 
and acting under an involuntary presenti- 
ment, the lieutenant sent a person, who, 
under a pretence of making purchases, 
entered into conversation with Martel, 
in which, as if by chance, he introduced 
the name of Zambelli, At this name Mar- 
tel grew pale, and showed signs of inqui- 
etude, looking anxiously at his question- 
er. This strengthened the suspicions. 

The lieutenant sent a serjeant to Mar- 
tel, to demand payment of a bond ‘or four 
hundred crowns, which had been fabri- 
cated under a false name. Martel, when 
he saw the bond, cried out that it was 
feigned, and refused to pay it. When 
taken to prison by the serjeant, Martel 
followed his first impulse, and accompa- 
nied him with the security of a man who 
is certain he owes nothing; but soon, 
stopping suddenly in great agitation, he 
said, “1 am quite easy as to the bond—it 
is entirely false, and I can prove it. But 
is there nothing else against me? Have 
you heard of any thing!” 

The serjeant having feigned astonish- 
ment, and protested that he knew nothing, 
Martel became calm, and followed him 
with a firmer step to the jail, where his 
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name was registered among the list of 
risoners. An hour afterwards he was 
rought before the lieutenant, who said, 
“Yes, the bond is false; but as you have 
betrayed fear, I must tell you that there 
‘are other things against you. A citizen 
of Lucca, named Zambelli, is dead, and 
you are his murderer. Deny it not. I 
have proofs—certain proofs. But calm 
your fears: Zambelli was a stranger; no 
one here cares to avenge his death. With 
some sacrifices on your part we can hush 
up this sad affair; only you must confess 
all with sincerity—your life is the price 
of it.” 

Overcome by the assurance with which 
the lieutenant spoke, and glad to purchase 
with gold the life which hung on a thread, 
Martel cried out, “I see it is Heaven’s 
doing, since that which no eye witnessed, 
save my own, is revealed. I will confess 
all: let my fortune save my life.” 

He was about to begin, when the ap- 
pearance of the notary, who had been 
sent for to take down his confession, 
roused him as out of adream. He per- 
ceived the snare, and when he was com- 
manded to begin he said, firmly, “ No, I 
have nothing to tell. I am innocent.” 

All efforts to induce him to confess were 
vain. He was sent to prison. But now 
he protested against his incarceration, de- 
clared the falseness of the bond, and ac- 
cused, publicly, the serjeant and lieuten- 
ant, and instituted proceeding against 
them. 

The chamber assembled to judge the 
matter, and stayed the proceedings for 
three months. The suit relative to the 
murder of Zambelli was brought before 
parliament, and Martel was transferred to 
the conciergerie. Every search was di- 
rected to be made to discover the body of 
the murdered man. 

Three weeks from that time there was 
great excitement in the village of Argen- 
teuil. The inhabitants had suspended 
their labors, quitted their houses, and ga- 
thered together about the door of the H6- 
tel du Heaume. By their earnest conver- 
sation among themselves, and their eager 
questioning of those who came out of the 
hotel, it was clear that something unwont- 
ed was going forward there. In short, 
the large room of the hotel was, for this 
day, transformed into a justice chamber, 
where Lawrence Bigot, the king’s advo- 





cate, assisted by the magistrate of Ar- 
genteuil, questioned numerous witnesses 
about the murder of Zambelli. 

This zealous judge, in searching for 
traces of the crime, had visited many vil- 
lages, questioning numerous officers of 
police, but all in vain. When he was 
about to return, in despair of accomplish- 
ing his object, he was informed that, some 
months before, a corpse had been disco- 
vered hid in a vineyard, near Argenteuil. 
Bigot hastened thither, and the state of 
preservation of the remains enabled him, 
on reviewing the body, to decide clearly 
that it was that of Zambelli, according as 
he had been described by Cornelius, his 
brother. 

The magistrate began to read the evi- 
dence aloud, when he was interrupted by 
a piercing cry; and a blind man, whom 
no one had as yet perceived, presented 
himself before the assembly. It was old 
Gervais, a wandering beggar, born in the 
neighborhood, well known, and much 
liked. When his way led through Argen- 
teuil he was always admitted to the hotel; 
and having arrived that day, he had seat- 
ed himself, unnoticed, in his usual place in 
the chimney corner. He had sprung for- 
ward, with a loud cry, when, in listening 
as the magistrate read, he heard of a 
corpse being discovered among the vines. 

The old man related how, many months 
since, he was leaving Argenteuil on his 
usual pilgrimage, and had gained the high 
ground beyond the village, when the vio- 
lent barking of a dog caused him to listen 
attentively. A man’s voice, feeble and 
suppliant, was distinctly heard. ‘“ Mon- 
ster!” it said: “thy master, thy benefac- 
tor—mercy! Must I die so far from my 
country and my brother! Mercy, mer- 
cy!” Then the blind man heard a fear- 
ful cry, like that of a dying man in bis last 
agony, and all was silence. After a time 
he distinguished the steps of one who 
seemed staggering under a heavy burden. 
“Influenced by a sudden impulse,” said 
Gervais, ‘I went forward, asking what 
was the matter, and who had been moan- 
ing so?’ “Nothing, nothing,” said a 
voice in an agitated tone; “ only a sick 
man who is being carried home, and has 
fainted on the way.” And the voice add- 
ed, in a lower and menacing tone, “ You 
may thank God that you are blind, or I 
would have done the same to you.” 
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“I knew then that a horrible crime had 
been committed, and was seized with ter- 
ror. All things conspired to overwhelm 
me with fear; for immediately a dreadful 
storm arose, and the loud thunder seemed 
to pursue the murderer. I thought the 
world was at anend. Trembling, I con- 
tinued my journey, resolving never to re- 
veal what I had heard; for the criminal 
may belong to these parts, and the life of 
a poor old blind man is at the mercy of 
every man. But when the judge spoke of 
a corpse being found so near to the place 
where I heard the voice, I could not avoid 
a sudden exclamation. I have now told 
all: God grant that no evil comes to me 
for it.” 

During this relation Lawrence Bigot 
appeared absorbed in a deep reverie, 
which lasted long after the blindg man 
ceased to speak. Then addressing Ger- 
vais, “‘ Old man,” said he, “I wish to ask 
you a question: reflect well before an- 
swering it. Do you remember, exactly, 
the voice that you heard that day on the 
hill, which replied to your questions and 
threatened you? Do you think that you 
could recognize it, so as not to confound 
it with any other ?” 

“Yes, my lord advocate,” cried Ger- 
vais immediately: “ yes, even as I should 
recognize the voice of my mother, if she 
were living still, poor woman !” 

“ But,” said the judge, “ have you con- 
sidered that eight or nine months have 
passed since then?” 

“Tt seems but a few hours ago,” an- 
swered the blind man. “ My terror was 
so great, that even now I seem always to 
hear the voice that cried for mercy, and 
that which spoke to me, and the awful 
thunder.” 

And when Bigot still doubted, Gervais, 
lifting his hands to heaven, said, “God is 
good, and forsakes not the poor blind. 
Since I lost my sight I can hear wonder- 
fully. Call the people of Argenteuil : 
they will tell you how they amuse them- 
selves with embarrassing me, and saying, 
in counterfeited tones, ‘Who speaks 
to thee?’ Ask them if they ever suc- 
ceeded in deceiving me!” 

The people cried out that all that 
the blind man said was true: his know- 
ledge of voices was wonderful. 

In the great hall of audience of the 
Norman parliament, a special convocation 





assembled, on Christmas eve, in the year 
16—. The members were attired in 
black robes, and their serious counten- 
ances showed they had a rigorous office 
to perform. The secret meeting of par- 
liament excited great curiosity throughout 
the whole town. The murder of the mer- 
chant of Lucca, the arrest of the presum- 
ed criminal, the discovery of the body of 
his supposed victim, the unhoped for tes- 
timony given by a blind man at Argen- 
teuil, furnished an inexhaustible subject 
of discussion for the crowd that thronged 
the avenues of the palace. Every one 
agreed that the day would come which 
would liberate an imnocent man, or dis- 
miss a murderer to the scaffold. 

The parliament, after many long de- 
bates, had decided that the blind man of 
Argenteuil should be heard. Gervais ap- 
peared before them. His frank and cir- 
cumstantial deposition made a deep im- 
pression; but some doubt still remained. 
It was a fearful thing to place a man’s 
life at the mercy of the fugitive reminiscen- 
ces of a blind man, who would only trust 
to his hearing. It seemed almost impos- 
sible that Gervais should recognize faith- 
fully a voice which he had heard but once, 
only. The parliament determined to prove 
him, and to bring before him, successive- 
ly, all the prisoners of the conciergerie, 
Martel among the rest. If, after having 
heard them speak, the blind man, sponta- 
neously, and without once hesitating, 
should recognize the voice which had 
struck him so powerfully, this evidence, 
united to others, should be held conclu- 
sive. It was not without design that 
Christmas eve was chosen for this strange 
trial, unheard of in the annals of justice. 
To have brought up the prisoners togeth- 
er on an ordinary day would have awaken- 
ed their suspicions—perhaps suggested to 
them various stratagems—and thus left 
the success of this novel experiment to 
chance. On Christmas eve the order ex- 
cited no surprise, as it was customary, on 
the eve of high festivals, to bring all the 
prisoners of the Conciergerie before the 
parliament, who sometimes, out of respect 
to the day, liberated those criminals who 
had been imprisoned for trifling offences. 

Above all, as it was necessary to make 
the blind man understand the almost sa- 
cred importance of the judgment with 
which heaven had invested him, a solemn 
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oath was administered by the president 
of assembly. The old man took the 
oath in a truthful, earnest manner, which 
left no doubt of his sincerity, and the trial 
commenced, Eighteen prisoners were 
brought up, and answered the questions 
proposed to them, but the old man never 
moved; and they, on their part, on per- 
ceiving the unknown man, evinced no sign 
of alarm. At last the nineteenth prisoner 
was introduced. Who shall paint his horror 
and stupefaction at the sight of Gervais ? 
His features grew contracted, his hair 
rose up, and a sudden faintness ‘overpow- 
ered him, so that the turnkeys were 
obliged to lead him to a seat. When he 
recovered a little, his involuntary move- 
ments seemed to show the poignant re- 
morse of a guilty and tortured soul, or 
perhaps the horrible regret of not having 
,committed a second crime, and thus fin- 
ished his work. 

The presidents and judges anxiously 
awaited the result. At the first words that 
Martel uttered, in reply to the president’s 
questions, the blind man, who, ignorant of 
his presence, had hitherto remained quiet 
and immovable, suddenly bent forward, 
listening intently; then shrinking back 
with horror and fear, cried out, “It is he ! 
it is the voice that I heard on the heights 
of Argenteuil!” 

The jailer led away Martel, more dead 
than alive, obeying, in this, the president’s 
order, who in a loud tone had desired him 
to bring out another prisoner. But this 
command was accompanied by a sign, 
which the jailer understood, and some 
minutes after he again introduced Martel, 
who was interrogated under a false name. 
Fresh questions elicited fresh replies ; but 
the blind man, shaking his head with an 
air of incredulity, immediately cried out 
‘““No, no; it is all a feint! that is the 
voice which conversed with me on the 
heights of Argenteuil.” 

At last the horrible mystery was clear- 
ed up. The wretched criminal, trembling, 
despairing, stammered out a confession, 
which was now almost needless, since the 
magistrates were fully convinced of the 
trath, which had been wonderfully elicit- 
ed by the sole witness who could declare 
the crime. But a few hours passed, and 
Martel lay in a gloomy dungeon of the 
conciergerie ; whilst in a public place, not 
far from the prison, were made the prepa- 





rations for execution; for at this period 
the scaffold followed the sentence so rapid- 
ly that a condemned man never behe*d the 
morrow’s sun. Ere nightfall all was over. 
The wretched man died penitent, confess- 
ing his crime, and denouncing the cupid- 
ity and thirst of gold which had led him 


on to murder. 








Practical Points 
REVERSIONARY INTEREST OF WIFE IN 
PERSONAL PROPERTY. 


Tue following point appears to be new. 
A feme covert was entitled to a reversion- 
ary interest in a sum of money vested in 
her husband and other trustees. By deed, 
expressed to be made between the tenant 
for lffe of the one part, and the trustees 
(including the husband) of the other part, 
the tenant for life, who alone executed 
the deed, declared that the trustees should 
hold the fund on certain modified trusts, 
whereby the wife’s reversionary interest 
was made subject to her power of ap- 
pointment by deed or will. The wife 
died, leaving her husband surviving, hav- 
ing appointed the reversionary interest 
away from her husband. The husband 
afterwards died, and the reversionary in- 
terest subsequently came into possession. 
The cases of Purdew v. Jackson, 1 Russ. 
1; & Honner v. Morton, 3 Russ. 65, were 
cited. Lord Langdale, M. R., was of 
opinion that under the circumstances, the 
husband ought to be deemed to have ac- 
quiesced in the arrangement, and accept- 
ed the trust for the benefit of the wife’s 
appointees; and that the appointees of 
the wife were entitled as against the rep- 
resentatives of the husband. Inman v. 
Whiteley, 7 Beav. 337. 





RESPONSIBILITY OF ATTORNEY — IGNO- 
RANCE—NEGLIGENCE. 


Lorp Mansrie.p remarked that “ an at- 
torney ought not to be liable in cases of 
reasonable doubt.” 4 Burr. 2060. He 
is bound to show reasonable skill, and 
reasonable diligence. A solicitor’s pro- 
fession implies an undertaking of reason- 
able diligence; ‘but this does not mean 
that ‘he shall be obliged to make good 
to ‘his client every loss which the client 
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may perhaps be able to show might have 
been averted by an excessive assiduity, or 
an extraordinary exercise of vigilance 
and activity. It is useless to put cases 
by way of illustration, since we have a 
recent decision in the House of Lords, in 
a number published of Messrs. Clarke & 
Finelly’s Reports, vol. 12, p. 91, showing 
the opinions of the law lords on the sub- 
ject. The question arose upon an appeal 
case from Scotland. We cannot do bet- 
ter than give a short summary of the 
speeches, in the order of their delivery. 
The action had been brought against a 
writer to the Signet at Edinburgh, for an 
alleged error or mistake committed by 
him as an attorney or solicitor for the 
plaintiff. 

Lord Brougham said, it was of the 
very essence of such an action that there 
should be negligence of the description 
which we call crassa negligentia—that it 
should be gross. And as regarded want 
of skill—the same noble and learned per- 
son intimated that if an attorney were to 
display ignorance of the A. B. C. of his 
profession, and damage consequently en- 
sued, he should be bound to repair it; 
but otherwise an action would not lie. 

Lord Campbell entered more fully in- 
to the question, observing, “that in an 
action such as this, by the client against 
the professional adviser, to recover dama- 
ges arising from the misconduct of the 
professional adviser, there was no dis- 
tinction whatever between the law of 
Scotland and the law of England. The 
law must be the same in all countries 
where law has been considered as a sci- 
ence. The professional adviser has nev- 
er been supposed to guarantee the sound- 
ness of his advice. Against the barrister 
in England and the advocate in Scotland 
no action can on such grounds be main- 
tained ; but against the attorney, the pro- 
fessional adviser, an action may be main- 
tained. But it is only where he is guilty 
of gross negligence ; because it would be 
monstrous to say that he is responsible 
for even falling into what must be consid- 
ered a mistake. You can only expect 
from him that he will be honest and dili- 
gent. It would be utterly impossible that 
you could have a class of men who would 
give a guarantee binding themselves, in 
advising upon suits at law, to be always 
in the right.” 





The Lord Chancellor, concurring in 
these views, rested his opinions shortly 
upon this ground,—that ‘“ when an action 
is brought against an attorney, he is liable 
merely in cases where he has shown a 
want of reasonable skill, or where he has 
been guilty of gross negligence.” 





SOLICITOR AND CLIENT — PURCHASE — 
FRAUD —'CONCEALMENT — LAPSE OF 
TIME NO DEFENCE. 


A veRyY important and remarkable case, 
recently decided by the House of Lords, 
is to be found in the last number of Messrs. 
Clark & Finelly’s Reports, vol. 2, p- 714, 
illustrative of the just severity with which 
professional frauds are visited by courts 
of equity. 

This decision is perhaps one of the 
strongest upon record in support and en- 
forcement of the great principle, that 
where there is fraud, length of time shall 
be no bar to the remedy; for there were 
many circumstances in the case which 
might appear well calculated at all events 
to put the late Sir John Trevelyan on his 
inquiry ; circumstances which were pres- 
sed with great ability and confidence, 
though without success, by the appellant’s 
counsel, The case in all respects is pe- 
culiarly deserving of a deliberate perusal 
and attention. 

The leading circumstances appear to 
have been shortly these :— 

In the year 1770, the late Sir John 
Trevelyan was owner of the manor of Se- 
ton, in Devonshire. The steward and re- 
ceiver of this estate was the late Mr. Thom- 
as Charter, a solicitor residing at Bishop’s 
Lydeard, who, as the agent of Sir John 
in that and other business, had for many 
years enjoyed much of his confidence. In 
1785, Sir John became desirous of selling 
this property, and authorized Mr. Charter 
to look out for a purchaser. Accordingly, 
it appeared that in 1787 he entered, on 
behalf of Sir John, into consecutive trea- 
ties with two gentlemen for a sale of the 
estate at 13,650/., but the treaties broke 
off in both cases; whereupon Sir John 
wrote to him, saying he should be glad to 
receive 13,000 guineas for the property at 
any time, “ and the sooner the better, as 
he knew how to apply the money.” Upon 
this general authority, Charter opened a 
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treaty with the trustees of Sir Thomas 
Acland, and a bargain was concluded, 
without reference to Sir John Trevelyan, 
for the purchase of the demense lands of 
the manor by them at 12,0237. 15s.; after 
which Charter reported to Sir John that 
he had also sold the residue of the estate, 
being in fact, as it appeared, the manor or 
lordship itself, with certain lands apper- 
taining to it, to a cousin of his own, (one 
James Charter,) at a sum, which, together 
with the sum payable by the trustees of 
Sir Thomas Acland, would make up ex- 
actly 13,000 guineas. In due time, Sir 
John Trevelyan executed conveyances to 
these respective purchasers. The deed 
of conveyance to James Charter was ne 
pared by Thomas Charter, and bore date 
the Ist & 2d May, 1788. But by inden- 
tures of lease and release, dated 1st & 2d 
June in the same year, made between 
James Charter and Thomas Charter, after 
reciting the conveyance to the former by 
Sir John Trevelyan, it was further recited, 
that the purchase money in that transac- 
tion had been the proper money of Thom- 
as Charter, and that the name of James 
Charter had been made use of in the said 
conveyance upon trust only for Thomas 
Charter, his heirs, and assigns; and that 
Thomas Charter had requested the said 
James Charter to convey to him the pre- 
mises comprised in the indenture of the 
2d-May, 1788, which accordingly the said 
James Charter conveyed and assured to 
the said Thomas Charter with their ap- 
purtenances. Now all this part of the af- 
fair—this underhand juggle between the 
two cousins—was studiously concealed 
from Sir John Trevelyan; and herein was 
the fraud to which we have adverted. 
Thomas Charter ceased to act as the so- 
licitor and steward of Sir John Trevelyan 
in 1806. He died in 1810; and upon his 
death, his son and heir-at-law, Thomas 
Malet Charter, took possession of all his 
real estates. On the 3d December, 1825, 
the solicitor of Thomas Malet Charter 
wrote to the solicitor of Sir John Treve- 
lyan a letter, saying, “ The manor of Se- 
ton, and certain lands in that parish, for- 
merly belonged to Sir John Trevelyan, 
who sold them to Sir Thomas Acland, of 
whom they were purchased by the late Mr. 
Charter.’ The statement which we have 
quoted in italics suggesting to Sir John’s 
mind that there was something wrong in 





the case, he ordered an investigation, the 
result of which was, that he became sat- 
isfied that a deep fraud had been com. 
mitted upon him by his late steward. In 
this situation, it was determined to file a 
bill against Thomas Malet Charter, pray- 
ing that he might be decreed to deliver 
up all title deeds, &c., relating to the es- 
tates in question then in his custody, and 
that the sale might be declared fraudulent, 
and that Thomas Malet Charter might be 
ordered to reconvey and to account for 
the rents and profits. In April 1828, Sir 
John Trevelyan died; but the suit was 
soon revived by his son, the present ba- 
ronet ; and the cause came on for hearing 
in January 1835, before Sir C. C. Pepys, 
M. R., (now Lord Cottenham) who made 
a decree conformable to the prayer of the 
bill, accompaning that decree with ex- 
pressions too remarkable to be omitted in 
this place: “It does indeed become the 
duty of the court, when transactions of 
long standing are brought before it, most 
anxiously to weigh all the circumstances 
of the case, and to consider what evi- 
dence there may have been which, from 
the lapse of time, has been lost, But be- 
yond this, in cases of fraud, I think time 
has no effect. Were it otherwise, the ju- 
risdiction of the court would be defeated, 
and those who may be disposed fraudu- 
lently to appropriate to themselves the 
property of others, may be assured that 
no length of time will secure them in the 
enjoyment of their plunder, but that their 
children’s children will be compelled by 
this court to restore it to those from whom 
it has been fraudulently abstracted.” 
From this decree the defeated party ap- 
pealed to the House of Lords, contend- 
ing that it was unjustifiable to open up a 
transaction which had been settled so long 
ago as the year 1788, and that even the 
existence of fraud did not warrant the 
doing so in a case where the party seek- 
ing to set aside the transaction had the 
means of ascertaining the circumstances, 
and had delayed for an unreasonable time 
to actuponit. These arguments, howey- 
er, were unavailing, for the Lord Chan- 
cellor stated from the woolsack his im- 
pression of the evidenceto bethis: ‘That 
the property was purchased by Thomas 
Charter, in the name of James Charter, 
at the time when Thomas Charter was 
acting as agent to Sir John Trevelyan, 
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and employed by him to dispose of it; 
that Sir John Trevelyan was not informed 
at the time of the true nature of the trans- 
action; that the purchase money was 
greatly below the value; that it was stu- 
diously concealed from Sir John Trevel- 
yan that Thomas Charter had been the 
purchaser ; and that this appears to have 
been discovered only in consequence of 
the letter written in the year 1825. Un- 
der these circumstances, time could not 
be set up as a bar to the suit, which in 
other respects rested upon the clearest 
principles of equity.” Lord Campbell 
said, “ the only doubt he had was, as to 
the lapse of time and acquiescence; for 
it was certainly important that there 
should be a limitation to inquiries of this 
sort ;” but he was obliged to come to the 
conclusion that the remedy in this case 
was not barred, and that the parties had 
never with a knowledge of the facts done 
anything which could be considered to 
amount to acquiescence. The decree, 
therefore, was affirmed, with costs, Lord 
Cottenham, who was present, simply ob- 
serving, that after carefully ales to 
the arguments at their lordships’ bar, he 
had heard nothing to induce him to alter 
the opinion upon which the case had been 
decided by him in the court below. 








WU. &. Circuit Court. 


Before the Honorable SAMUEL NELSON, Circuit 
Judge, and the Honorable SAMUEL R. BETTS, 
District Judge. 


Ferrett and an’r v. Atwiti—-6 April, ’46. 


SAME v. SAME 
SAME v. SAME 
SAME v. SAME 
SAME v. SAME 
Same v. SAME 
SAME v. SAME 
SaME v. SAME 
SAME v. SAME 
SaME vy. SAME 
SaME v. SAME 


Where a plaintiff instituted eleven distinct suits 
for penalties, each of them being of a like char- 
acter, and there was a joinder in demurrer to the 
declaration in each case, the court refused an ap- 
— which had been made before Judge 

etts at Chambers, before the causes were no- 





ticed by the defendant, at the instance of the 
plaintiff and continued over to the April term 
to make an order that all the cases but one 
should be stayed, and that they should abide the 
event of the one argued. . 


Tue plaintiffs in these cases held the de- 
fendant to bail in each suit for an alleged 
violation ef the Act passed February 3d, 
1831, entitled “an act to amend the sev- 
eral acts respecting copy rights,” each of 
the suits was of a like character. The 
defendant demurred specially to each de- 
claration and the plaintiff joined in demur- 
rer. Application was now made on be- 
half of the plaintiffs in pursuance of the sug- 
gestion of Judge Betts, before whom it 
had been moved at Chambers, for an order 
that the demurrer in one of the said causes 
be argued, and that the proceedings in all 
the other causes be stayed till such de- 
murrer was argued, and that the demur- 
rers in the other causes should abide the 
event of the demurrer so argued and de- 


cided. 


R. W. Townsend, for the plaintiffs.— 
The application in this case is made sole- 
ly to save the costs of making, preparing, 
and arguing eleven cases instead of one. 
[ Nelson, Circuit Judge-——Applications of 
this description in respect to issues of fact 
to be tried at the circuit are generally 
made by a defendant.] There are cases 
to be found where such applications have 
been entertained. [ Nelson, Circuit Judge—- 
I know of no case in the supreme court 
where such an application has been made 
by a plaintiff in an issue of law. In the 
cases to which you refer they were issues 
in fact, in which the time of the court, and 
expenses of trials at the circuit enter into 
the question upon issues of law, the party 
bringing a multiplicity of suits, we rather 
think, should take the responsibility of 
meeting all the cases in the usual way, if 
his adversary sees fit to notice them for 
argument—of course, if it turns out that 
the same question is involved in all of them, 
one argument is all that will be heard. 
To relieve the party from the responsibil- 
ity in such cases, might lead to experiments 
upon the court as it respects the law of 
the cases, without the proper check upon 
the multiplication of these issues.] 


Samuel Owen for the defendant, con- 
tra—was stopped by the court. 
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Netson, Circuit J—The application 
must be denied. 


Betts, Dist. J., concurred. 


Mr. Owen applied for the costs of the 
motion which were allowed. 





In Chancery. 





Before the Honorable LEWIS H. SANDFORD, 
Assistant Vice Chancellor of the First Circuit. 


Enocnu C. Marcu vy. Stepnen Lupium 
AND oTHERS.—New-York, Sept. 10, 
1845. 


PRIVILEGED COMMUNICATIONS BETWEEN 
ATTORNEY AND CLIENT. 


Where there is a dispute, and one of the parties 
consults an attorney, solicitor, or counsellor on 
the subject, the communications between such 
party and his legal advisers are sacred, and the 
courts will not permit them to be divulged 
without the client’s consent. 

And there is a dispute when there are conflicting 
rights in existence, or claims made to the same 
property, which, unless abanduned by one pa 
or the other, or arranged amicably, will termi- 
nate in litigation. 

It is highly important to the prevention of litiga- 
tion, and indispensable to the administration of 
justice after it ensues, that the privilege of free 
and unreserved communication by parties with 
— legal advisers should be preserved invio- 
ate. 


In April, 1841, the farm of the defendant, 
Smith, was sold, upon a judgment against 
him, and the complainant became the 
purchaser, for $3,000, which was its cash 
value. The farm was subject to an an- 
cient mortgage to the loan commissioners 
of Seneca county, for about $140, and in 
September, 1841, it was sold, pursuant to 
law, in consequence of the omission to 
pay the interest, and was purchased by the 
defendant, Ludlum, for the principal, in- 
terest and costs, due on the mortgage. He 
received a deed at the time of the sale. 
He leased the farm to Smith, who contin- 
ued in possession. The complainant be- 
came entitled to, and received, the sher- 
iff’s deed for the farm, in July, 1842. At 
that time he knew nothing of the exist- 
ence of the loan mortgage, or of the sale 
to Ludlum. On learning those facts, he 
offered to pay Ludlum his bid, with. inter- 
est, and the offer was refused. 





The complainant, in November, 1842, 
filed the bill in this cause against Smith, 
Ludlum, and the commissioner who made 
the sale, charging fraud and collusion, and 
that the sale was for Smith’s benefit. To 
sustain the bill, he called as a witness a 
Mr. Bloomer, an attorney and counsellor, 
whom Smith had called upon and consult- 
ed soon after he became Ludlum’s tenant, 
in respect of L.’s title being a protection 
against the complainant, and the latter 
offered to prove what Smith then stated 
to Bloomer. The defendants objected to 
the testimony, on the ground that Smith’s 
communication was privileged, and oyght 
not to be divulged. The testimony was, 
nevertheless, taken, and when the cause 
came on to be argued, a motion was made 
to suppress the deposition. The case is 
now reported on that point only, and the 
facts detailed will suffice for the proper 
understanding of the decision. 


O. H. Platt and J. L. White, for the 


complainant. 
E. Sandford, for the defendants. 


Tue Assistant Vice CHANCELLOR.— 
Before looking into the merits of this case 
I will dispose of the motion to suppress 
the testimony of D. C. Bloomer. Mr. 
Bloomer was an attorney and counsellor 
at law, and Smith went to his office and 
consulted him in regard to the probable 
validity of Ludlum’s title against that of 
March, Smith having taken a lease from 
Ludlum. The statements of Smith which 
are sought to be proved by Bloomer, were 
drawn out from him by the inquiries 
which Bloomer made in order to advise 
him intelligibly. Smith offered no com- 
pensation, nor did Bloomer make, or ex- 
pect to make, any charge for his opinion. 
But he was doubtless consulted because 
he was an attorney or counsellor; and no 
statement or inquiry would have been 
addressed to him, except for that cause. 
Previous to this time, March had become 
the purchaser of the farm under his judg- 
ment, at a price so near its value that no 
one was likely to redeem; and it was 
morally certain that in July following 
March would receive a sheriff’s deed of 
the premises. Ludlum had already ac- 
quired an absolute conveyance of the 
same land, under the loan commissioner’s 
sale, These two titles were hostile to each 
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other, and would scarcely fail to result in 
a legal collision. Smith was interested in 
that result, as atenant under Ludlum, and 
on the assumption in the bill in this cause, 
still more interested as a participant in 
Ludlum’s purchase. The bill was filed 
about eight months after the conversation 
with Bloomer. 

The decisions in this country have been 
quite conflicting in regard to the extent 
of the privilege accorded to communica- 
tions between clients and their legal ad- 
visers; and there has been no less disa- 
greement in the courts in England. In 
this state it has been held to extend to 
confidential communications between the 
attorney and client concerning the matter 
of the suit, or to which the retainer relates, 
where a suit is in contemplation. (See 
Coveney v. Tannahill, 1 Hill, 33.) There 
is no authority, however, which limits the 
privilege to the extent just stated. 

In England, the tendency of the mo- 
dern decisions has been to enlarge the 
privilege, and to carry out the principle 
upon which it is founded. The recent 
cases upon the subject are very numerous. 
I will content myself with a reference to 
a few of the leading decisions. 

In Walker v. Wildman, 6 Madd., 47, 
a motion was made fur the production of 
letters which had passed between the de- 
fendant and her solicitor before the suit, 
in confidence, in the usual course of busi- 
ness between a solicitor and client. Sir 
John Leach, V. C., refused the motion, 
holding that the protection extended to 
every communication made by the client 
to counsel, or attorney, or solicitor, for 
professional assistance; and that it was 
not limited to such as were made pending 
an action or suit. 

In Vent v. Pacey, 4 Russell, 193, a let- 
ter which the defendant had written to his 
solicitor after the dispute arose, but before 
any suit, directing him to take the opinion 
of counsel upon the question in dispute, 
was held to be privileged by Lord Lynd- 
hurst, Chancellor, affirming the order of 
the Vice Chancellor. 

In the previous case of Hughes v. Bid- 
dulph, 4 ib., 190, Lord Chancellor Lynd- 
hurst decided that confidential communi- 
cations between the defendant and her 
solicitors, or between the country solicitor 
and the town solicitor, made in their rela- 
tion of client and solicitors, either during 





the cause or with reference to it, though 
previous to its commencement, ought to 
be protected. 

In Greenough v. Gaskell, 1 M. & K., 98, 
Lord Brougham, Chancellor, in an able . 
opinion, examining the philosophy and 
true grounds of the privilege, declared his 
judgment that a solicitor cannot be com- 
pelled to disclose matters which have 
come to his knowledge in the conduct 
of professional business for a client, even 
though such business had no reference to 
legal proceedings, either existing or in 
contemplation ; and he affirmed the deci- 
sion of the Vice Chancellor, which went 
to the same point. 

Iu this subsequent decision in Bolton v. 
Corporation of Liverpool, reported in 1 
M. & K., 88, Lord Brougham again dis- 
cussed the principle, and refused to order 
the production of cases which the defend- 
ants had prepared and laid before their 
counsel, in contemplation of the litigation. 
And he affirmed the decision of Sir 
Launcelot Shadwell, V. C., in the same 
case, 3 Simons, 467. 

In Mas v. The Northern and East- 
ern Railway Company, 2 Keen, 76, 
Lord Langdale, Master of the Rolls, who 
has steadily resisted all extension of the 
application of the principle of this privi- 
lege, almost to the extent of pertinacity, 
considering himself bound by Bolton v. 
The Corporation of Liverpool, held a case 
to be privileged which the defendants had 
laid before their counsel before the suit, 
but after the matters in dispute had arisen, 
When the case of Nias came before Lord” 
Cottenham, on the appeal from Lord 
Langdale, 3 M. & C., 345, he expressed, 
in strong terms, his approbation of the de- 
cision in Bolton v. The Corporation of Lx- 
verpool, and of the principle upon which 
the privilege was upheld. The principle 
was fully approved, also, in Knight v. 
Marquis of Waterford, 2 T. & C., 22, 30, 
36, by Lord Abinger, who thought, how- 
ever, that the court, in Bolton’s case, fell 
short in applying it to the extent that case 
calied for. 

Lord Langdale, in a prior case, Storey 
v. Lord George Lennox, had commented 
unfavorably upon Lord Brougham’s deci- 
sion; and the latest instance which I have 
seen of his ruling on the point, may be 
found in Flight v. Robinson, July 31, 
1844, 8 Lond. Jur. R., 888. 
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To recur to the authorities which I 
roposed to cite: In Herring v. Clober- 
ry, 1 Phill. R., 91, Lord Lyndhurst held 
the privilege to extend to all communica- 
tions which pass between an attorney and 
client in the course of business in which 
the attorney is employed professionally by 
the client. And to the same effect is his 
decision in Jones v. Pugh, 1 Phill. R., 96. 
In Clagett v. Phillips, 2 T. & Co., Ch. 
cases, 82, Vice Chancellor Knight Bruce 
decided that where a dispute had arisen 
between two parties, which might, unless 
amicably adjusted, terminate in a suit, 
there, if confidential communications with 
professional men passed in the course of 
the dispute, they would be privileged if 
litigation ensued, though litigation might 
not have been contemplated when the 
communications took place. 

Vice Chancellor Sir James Wigram 
has, in several instances, had this subject 
under consideration, and has ably en- 
forced the application of the privilege to 
all cases falling within its established prin- 
ciples. 

In Lord Walsingham v. Goodricke, 3 
Hare, 122, written communications were 
held privileged from production, which 
pov between the defendant and his so- 
licitor before any dispute had arisen be- 
tween the parties to the suit, so far as they 
contained legal advice or opinions. In 
that case the letters were written in rela- 
tion to a sale, while negotiations for the 
sale, and in regard to the title, were pro- 
ceeding, but before the date of the dispute. 
‘Wigram, V.C.., says, it is now settled that 
the communications between a party and 
his professional adviser may be privileged, 
where the solicitor is the party interrogated, 
although they do not relate to any litiga- 
tion either commenced or anticipated. 

In Woods v. Woods, 4 Hare’s R., 83, 
8. C., 9, Lond. Jur. Rep., 102 and 615, 
the defendant, in order to sustain a de- 
fence upon the lapse of time and the com- 
plainant’s acquiescence, filed a cross bill 
alleging the facts, and that the opposite 
party, fifteen years before, had taken the 
opinion of counsel thereupon, and set forth 
the alleged case and opinion. The answer 
of the defendant to the cross bill, admitted 
that he had taken the opinion of Mr. 
Bell on this title, (which was the subject 
of the suit,) about fifteen years before, 
and that the case and opinion were in his 





possession; but he submitted that they 
were privileged communications between 
himself and his counsel—that he was not 
bound to produce them. The production 
of the opinion was insisted upon, because 
the case and opinion were prepared and 
taken before the dispute in the cause had 
arisen, and not with reference to any 
pending or expected litigation. Sir James 
Wigram, referring to his judgment in 
Lord Walsingham v. Goodricke, refused 
the motion for the production of the opin- 
ion. 

Finally, in Holmes v. Baddeley, Nov. 25, 
1844,9 Lond. Jur. Rep., 289, the com- 

lainant claimed as heir at law of S. H., 
and the defendants claimed as her heirs dis- 
puting the legitimacy of the complainant. 
The bill charged that the defendants had 
in their possession cases, opinions, letters, 
&c., on the subject, which the bill required 
to be produced. It appeared that soon 
after S. H.’s death, one A. H. set up a 
claim as her heir, adverse to the defend- 
ants. They thereupon laid two cases 
before their counsel and obtained opin- 
ions, and several letters passed between 
their solicitors and different persons re- 
specting their right to the property. The 
opinions and correspondence were ob- 
tained and carried on in contemplation of 
legal proceedings against A. H. Some of 
the letters, &c., were written before A. 
H. made her claim, but after the defend- 
ants were apprised of her intention to 
make it. They contended that the docu- 
ments were privileged, and so Lord 
Lyndhurst decided, reversing Lord Lang- 
dale’s order made for their production. 
(Reported in 6 Beavan, 521.) 

These authorities satisfactorily estab- 
lish, that where there is a dispute, and one 
of the parties consults counsel on the sub- 
ject, the communications between them 
are sacred, and the courts will not permit 
them to be divulged without the client’s 
consent. The opinions of several eminent 
equity judges go beyond this, and extend 
the privilege to professional inter-commu- 
nications in regard to professional busi- 
ness, without reference to any dispute. 

And the cases show that there is a dis- 
pute where there are conflicting rights in 
existence, or claims made to the same 
property, which, unless abandoned by one 
party or the other, or arranged amicably, 
will terminate in litigation. 
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The point before me is clearly within 
these authorities. The dispute was al- 
ready in existence when the communica- 
tions were made, and it ripened into a 
suit in a few months afterwards. 

It is highly important to the prevention 
of litigation, as well as indispensable to 
the administration of justice after it en- 
sues, that the privilege of free and unre- 
served communication by parties with 
their legal advisers should be preserved 
inviolate. And I have no hesitation in 
adopting the principle of the equity cases 
which I have cited, in its application to 
the testimony of Bloomer. 

The motion to suppress his deposition 
is granted. 








Superior Court, N. VD. 


Before the Honorable SAMUEL JONES, Chief 
Justices and Judges OAKLEY and VANDER- 
POEL. 





Susan Parker v. Witu1am Emerson, 
Executor of Charles Walker, deceased. 


DONATIO CAUSA MORTIS. 


In this state a man’s own promissory note is a 
good subject of a donatio causa mortis. 

In England the rule is otherwise—there a man’s 
own bond has been held a good subject for this 
species of gift, but it has been held otherwise 
as to his note. 

Some of our sister states, (E. G.) Massachusetts 
and Connecticut, have followed the English rule. 


Tuts was an action of assumpsit tried be- 
fore his honor, Judge Oakley, on the 20th 
day of June, 1845. It was brought up- 
on a note given by Charles Walker, now 
deceased, a few days before his death, 
and during his last illness, to the plaintiff, 
who was his aunt. The note was as fol- 
lows :— 


$5000. 
Concord, N. H., Sept. 20th, 1843. 
For value received I promise to pay 
Mrs. Susan Parker, or order, five thous- 
and dollars, on demand, with interest. 
(Signed) Cuartes WALKER. 


The decedent had for many years prac- 
ticed law in the city of New-York, but 
at the time of his death was boarding at 
Concord, New-Hampshire, which was his 
native place. The note in question was 





executed a few days before his death, 
when he appears to have possessed the 
full enjoyment of all his mental faculties ; 
he had at times been in feeble health for 
many years, and before leaving New- Y ork 
made his will and deposited it with one 
of the persons named as executor there- 
in, in which he gave the plaintiff a legacy 
of one thousand dollars. During his last 
sickness his aunt, the plaintiff, was his 
nurse and constant attendant: he many 
times expressed his “ grateful sense” of 
the kindness and attention she bestowed 
upon him, and the satisfaction and com- 
fort it afforded him to have her with him; 
the evidence also shows that he had al- 
ways spoken of her in the highest terms, 
and treated her in the most affectionate 
manner. While sick at Concord he sent 
to New-York for his will, saying he wish- 
ed to make some alterations in it. On the 
morning the note was executed, he sent 
for a lawyer, and told him his will had 
not come as he expected ; that he could 
not account for the delay in forwarding it, 
but he could perhaps do something to ac- 
complish his object. He then took from 
his memorandum book a note for five 
thousand dollars, and spoke of makin 
provision for the plaintiff—said that it had 
been the desire of his father to provide 
for his aunt Parker, but he had died intes- 
tate, and failed in his purpose ; that he 
now entertained the same purpose, and 
wished to carry it into execution; he 
then ordered the note now in controversy 
to be drawn, and immediately signed it, 
at the same time he remarked that “ the 
company and care of his aunt Parker had 
been of great comfort to him. She had 
acted as a mother, and he intended to re- 
ward her liberally for her kindness, at- 
tention, and services ;” he then requested 
that Mrs. Parker be called into his room, 
and the witness left. It does not appear 
that any third person was present at the 
time the note was delivered ; but in the 
afternoon of the same day, the person 
who drew the note called upon him, and 
asked him if he wished him to do any 
more writing for him. He said no—he 
felt weak then, but felt relieved by what 
he had done in the morning. 

The plaintiff’s counsel insisted that the 
note was good as a donatio causa mortis, 
and a verdict was taken for the plaintiff 
subject to the opinion of the court. The 
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cause was argued at the January term of 
the superior court. 


Theodore Sedgwick, for plaintiff. 
Charles O’ Conor and William Emerson, 


for defendant. 


VanverPoeL, J.—The only question in 
this case is, whether the note for five 
thousand dollars, given by Charles Walk- 
er to the plaintiff on the 20th of Septem- 
ber, 1843, is valid as a donatio causa mor- 
tis. A faint effort was made at the trial 
to prove something like a valuable con- 
sideration in the form of services render- 
ed by the plaintiff to the decedent in his 
last illness; but such’ was the disparity 
between the amount of the note and the 
actual value of these services, that this 
was not urged on the argument as a suffi- 
cient aliment to sustain the note. The 
only point insisted upon in behalf of the 
plaintiffs, that the delivery of this note to 
her under the circumstances which attend- 
ed the making and delivery of it, was 
good as a donatio causa mortis. 

These donations causa mortis were in- 
troduced into the common law from the 
civil law, and I have nowhere been able 
to find a more clear and precise definition 
of them than is to be found in Cooper’s 
Justinian, (p. 100.) A donation mortis 
causa, says Justinian, is made under ap- 
prehension of death, as where anything 
is given upon condition that if the donor 
dies, the donee shall possess it absolutely, 
or return it, if the donor should survive, 
or should repent of having made the gift, 
or if the donee should die before the do- 
nor. In short a donation mortis causa is 
said to be made, when a man so gives as 
to demonstrate that he would rather pos- 
sess the thing given himself, than that the 
donee should possess it ; and yet that the 
donee should possess it, rather than his 
own heir. 

As Chancellor Kent well remarks, (2 
Kent’s Com. 447,) the cases do not seem 
to be entirely reconcilable on the subject 
of donations of choses in action. In 
Bailey v. Snedgrove, decided by Lord 
Hardwiche, in 1774, he held that the deliv- 
ery of a bond was a good donation mortis 
causa, and took a distinction between the 
delivery of a bond and a note. A bond, 


he says, is a speciality, is the foundation 
of the action, the destruction of which de- 








stroys the demand; whereas the delivery 
of a note, payable to bearer, is only eve- 
dence of the contract. This distinction 
has not been adhered to in this state; se- 
veral other states have also repudiated it 
as unsound, and in this state, at least, it 
may be said, that bonds, bills of exchange, 
promissory notes, and other choses in 
action, are all equally proper subjects of 
valid donation causa mortis as inter vivos, 
(4 Kent’s Com. 447.) Wright v. Wright, 
1 Cowen Rep. 598; Contant v. Schuyler 
1 Paige, 318; Borneman v. Sedlinger, 15 
Maine, 429; Wells v. Tucker, 3 Binney 
366. 

In Wright v. Wright, 1 Cowen, 598, it 
was expressly held, that a promissory note 
executed by a testator in his last sickness 
and delivered to the payee without con- 
sideration, but in expectation of dissolu- 
tion, is valid as a donation causa mortis. 
Although it is urged, that there the ques- 
tion came up on a motion to overrule the 
order of a circuit judge refusing to stay 
the proceedings in the case, yet the opin- 
ion of the court clearly indicates that they 
held the principle, laid down there, with 
a full knowledge that the adjudged cases 
upon this point were conflicting. If that 
case is to be regarded as authoritative, 
and we cannot see how we can esteem it 
otherwise until it is overruled by the 
same court which pronounced it, or by the 
court of last resort, then there is an end 
of this case. Mr. Walker’s note to plain- 
tiff, given with the emphatic deliberation 
with which, and the laudable purpose for 
which, it was given, must be held to be 
good and binding as against his represent- 
atives. The case of Wright v. Wright, 
so far from being overruled or doubted 
in this state, has been recognized as au- 
thority by Chancellor Walworth, in Con- 
tant v. Schuyler, 1 Paige 318. The learn- 
ed Chancellor there says that, notwith- 
standing the attempts which have been 
made in England to distinguish between 
a promissory note and a bond, in relation 
to the validity of a gift of a chose in ac- 
tion, there cannot, in reason, be any dif- 
ference. A gift of either is valid as a 
symbolical delivery of the debt due on the 
note or bond, and all the delivery of which 
the subject is capable. The Chancellor 
speaks with approbation of the doctrine 
held in Wright v. Wright. 

1 am aware that the opinion of our su- 
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reme court in Wright v. Wright, was 
overruled by the supreme court of Massa- 
chusetts, in Parish v. Stone, 14 Pick. 198, 
where it was expressly held that the do- 
nor’s own note, payable to the donee, 
cannot be the subject of a donatio causa 
mortis. Shaw, C. J.,in an elaborate opin- 
ion, approved of the doctrine held by 
Lord Hardwicke, in Ward v. Turner, 2 
Ves. Senr. 431, that a gift of South Sea 
annuities was not a good donatio causa 
mortis, and that while the obligor’s own 
bond was a good subject for this species 
of gift, his own promissory note was not. 
The case of Contant v. Schuyler in our 
court of chancery was, evidently, over- 
looked by the learned judge; but had it 
fallen within his view, it is not probable 
that it would have changed the result in 
the case of Parish v. Stone. The su- 
preme court of Massachusetts were evi- 
dently bent on following the English rule, 
which seems to this day to be, that a pro- 
missory note is not good as a donatio 
causa mortis. Holliday v. Atkinson, 5 
Barn. & Cres. 501. 
In Borneman v. Sedlinger, 15 Maine 
Rep. 429, the question came before the 
supreme court of Maine, whether a note 
and a mortgage given to secure the sum, 
were legitimate subjects of a donation 
causa mortis; and it was held that where 
an intestate, in his last illness and in con- 
templation of death, gave to certain do- 
nees a note and mortgage, and actually 
delivered them, not to the donees, but to 
a third person, to their use; the gift was 
held good as a donatio causa mortis. With 
this conflict of authorities in the different 
states, it could hardly, in the absence of 
any express adjudication in our own state, 
be said that the law on this subject was well 
settled. The most that could be urged 
is, that the English courts have uniformly 
followed Lord Hardwicke in the case of 
Ward v. Turner, in holding, for reasons 
which are by no means cogent, that while 
a man’s bond is a good subject for this 
species of gift, his note is not, and that 
some of the states, Massachusetts and 
Connecticut in particular, have followed 
the English rule. As our supreme court 
and court of chancery have rejected this 
distinction, and that too with a knowledge 
of the English rule, it can hardly be ex- 
pected that this court will take the respon- 
sibility of deciding that the cases of 





Wright v. Wright, and Contant v. Schuy- 
ler, were not duly considered. If the 
law, as pronounced by the courts of this 
state, is not sound, let the tribunals that 
promulged the heresy overrule it. 

It is true, that donations of this kind 
are and should be regarded with some 
jealousy by courts. Justinian, fearful of 
frauds in these gifts, required them to be 
executed in the presence of five witnesses. 
This precaution is not required by the 
common law; but as they amount pro 
tanto to a revocation of written wil/s, and 
do not even require the forms prescribed 
for unncapative wills, it is well that courts 
before sustaining these gifts should be sat- 
isfied that they were made with delibera- 
tion, and that no improper influences ope- 
rated upon the mind of the donor when 
softened, if not weakened, by the near 
approach of death. This is a case in 
which no doubt can be entertained, that 
the giving this note to the plaintiff was 
the deliberate act of Charles Walker, 
when, with death impending over him, 
his mind was in full vigor. There are, 
indeed, few cases of wiils where the in- 
tent to give, and the necessary concomi- 
tants of deliberation and sound mind, are 
more clearly proved than in this case ; and 
it would be a subject of regret, if the 
law, in its severity, frustrated the very 
laudable intentions of the donor. Here 
the note is good as a donatio causa mortis, 
and the plaintiff is entitled to recover. 








In the Common leas. 


[ONTARIO COUNTY.] 


Before the Honorable E. FITCH SMITH, First 
Judge, and Associate Judges Loomis, Mitchel, 
Lapham and Harvey Smith. 


Lansine v. Case AND Smitu.—ov. 29, 
1845. 


FALSE IMPRISONMENT——-WHAT CONSTITUTES 
AN ARREST, 


If an officer who has not jurisdiction issues a war- 
rant under which a party is arrested or impris- 
oned, all persons who are instrumental in pro- 
curing it to be issued are trespassers, and liable 
to an action for false imprisonment. 

The question of an arrest by submission to the au- 
thority of the officer, is a mixed question of law 
and fact. 
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To constitute an arrest, the officer must have the 
person of the party within his power, with the 
means of coercion at hand, with the intent to 
make the arrest, and if needs be to exert a con- 
trolling force over him; and then there must be 
—1st, either a manual touch of the person of the 
party, or 2d, he must, while the person of the 
party is in his power, actually put the party un- 
der restraint, either by depriving him of freedom 
of action, such for instance as shutting him up in 
a room, or placing him under the charge of an- 
other, or directing his actions by an authorita- 
tive, imperative mandate, and enforcing obedi- 
ence thereto; or 3d, by the party, when within 
the power of the officer, with the means of co- 
ercion at hand, under a reasonable apprehension 
that force or coercion will be applied, submitting 
to the authority of the officer, and actually doing 
some act indicative of such submission. 

The cases relative to an arrest by submission to 
the authority of the officer, reviewed and ex- 
plained. 


Tuts was an action for false imprison- 
ment, tried in this court at the May term, 
1844. The defendants now moved on a 
bill of exception for a new trial. 

On the former trial of this cause, the 
plaintiffs proved, by Godfrey J. Grosve- 
nor, that he was a supreme court commis- 
sioner, residing at Geneva. That on the 
10th day of April, 1843, the defendant, 
Smith, accompanied by Case, made an 
application to him, as such commissioner, 
for a warrant against the plaintiff under 
the non-imprisonment act, upon the aff- 
davit of the defendant, Case. The plain- 
tiff was never before him, nor was the 
warrant ever returned to him. The afh- 
davit upon which the warrant was issued 
showed a debt of $77,66, due from the 
plaintiff to the defendant, Case, upon a 
judgment recovered in this court, and 
that the plaintiff had choses in action which 
he refused to apply in payment thereof. 
The constable to whom the warrant was 
delivered for execution, proved substan- 
tially the following state of facts touching 
the arrest under the warrant. That he 
called upon the plaintiff at his residence 
in Vienna, showed him the warrant, and 
delivered to him a copy of the affidavit 
upon which it was issued; that the plain- 
tiff upon that occasion said he was unwell, 
and not able to proceed to Geneva, but 
would attend any other day. The officer 
then left him. The next day he again 
called upon the plaintiff, and told hin, if 
possible, he would like to have him go 
down that day to Geneva; that he thought 
if he could go it would better suit all par- 





ties. He declined, and he let the matter 
rest. He called again the next day: the 
plaintiff told him he had some business to 
attend to, and it was put off until the next 
day. The next day he again called, and 
was told by the plaintiff that he had not 
yet completed his business; that in its 
execution he must go to Canandaigua 
that morning, and would return that day 
and come to Geneva. The officer then 
went to Geneva, and the plaintiff came 
there. When the officer saw him in the 
street, and told him they had been waiting 
for him; to which he replied, that he had 
discovered that Mr. Grosvenor had no 
right to call him before him, and that he 
should not go; advised him that if he 
wanted to keep out of difficulty not to 
insist upon his going; that he objected to 
going, and that he had better not burn kis 
fingers ; that he had met him according to 
the agreement, but refused to go with him 
before the officer. 

Smith and the officer then went to 
Judge Whiting’s office and satisfied them- 
selves that the supreme court commission- 
er had no right to issue the warrant. 
Smith then directed him to do nothing 
further. 

At the last interview between the plain- 
tiff and the officer at Vienna, one Hildreth 
was present, and desired the matter to be 
put off; and said that if the officer would 
put it off until the next day, the plaintiff 
should be at Geneva; and the plaintiff 
requested Hildreth to go to Geneva to 
be his bail, if necessary, and that Hildreth 
went accordingly. This was substantially 
all the evidence touching the arrest. 

The counsel for the defendant moved 
for a nonsuit, upon the ground that the 
proofs did not show that the plaintiff ever 
was arrested under and by virtue of the 
warrant, or that he was ever in the custo- 
dy of the officer, or that he ever submitted 
to his authority ; nor did it appear that he 
was ever deprived of his liberty. That 
the proof showed that he did not go to 
Geneva with the intent of submitting him- 
self to the custody of the constable, but 
that when he first saw him there he re- 
fused to submit to arrest, and declared 
that he should not go before the commis- 
sioner. 

The court refused the motion for a non- 
suit, on the ground that there had been a 
technical arrest. That as the officer who 
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issued the warrant had no jurisdiction, the 
defendants were liable in this action, by 
reason of what took place between the 
officer and the plaintiff. That the cause 
of action had been made out by the proof. 

The defendant’s counsel excepted to 
this decision. 

The court charged the jury, upon the 
proof in the cause the plaintiff had sustain- 
ed his action, and the defendants were li- 
able for falsely arresting and imprisoning 
the plaintiff. The jury, under this charge 
of the court, rendered a verdict in favor 
of the plaintiff, for $90 damages, and six 
cents costs. 


A. Worden, for the defendants. 
G. R. Parburt, for plaintiff. 


By E. Fires Smrru, First Judge — 

The point which is raised under this 
bill of exceptions is, that the court im- 
properly refused the motion for a nonsuit, 
and held as a matter of law that the plain- 
tiff was entitled to recover. It is conceded 
that the officer who issued the warant had 
not jurisdiction. That being conceded, 
the decision of this point involves the 
question, whether there was, in point of 
law, an arrest of the defendant under the 
warrant ? for, if there was, as the officer 
who issued it had no jurisdiction, the de- 
fendants who procured it to be issued 
were trespassers, and liable to the plain- 
tiffs in this action. 5 Mason, R., 502. 
Cro. Car., 394. 2 Will., 382. 1 H. Bla. 
R., 68. 4 T. R., 2. 4 Taun. 635. 2 T.R., 
372. 8 Mass. R., 79. 10 Mass. R., 105. 5 
Mass. R., 547. 6 Pick. R., 399. 5 Pick. 
R., 498. 1 Caines. R., 92. 13 J. R., 444. 
15 J. R., 152. 3 Cranch, 331. 

The question of arrest is a mixed ques- 
tion of law and fact. It is a question of 
law for the court to decide, as to what 
facts will constitute an arrest ; and a ques- 
tion of fact for the jury to find, whether 
such a state of facts do exist as are neces- 
sary to make out a legal arrest under the 
law of the case, as settled by the court. 

What, then, in contemplation of law is 
an arrest ? It is defined to be the restraint 
of one’s person by process. To constitute 
an arrest the officer must exercise a con- 
trolling authority over the defendant, and 
have the process in his hand to enforce. 
Formerly it was the practice to make an 
arrest by an actual seizure, or a laying of 
the hands on the person; but the law is 








now settled that no manual touching of 
the body, or actual force, is necessary to 
constitute an arrest. It is sufficient if the 
party be within the power of the officer 
and submits to the arrest. If the officer 
exercises a controlling authority and have 
the process in his hands to enforce it, a 
submission under such circumstances, 
without a manual caption, is sufficient. 

Mr. Justice Baldwin, in Johnson v. 
Tompkins et al., 1 Bald. C. C. R., 601, 
lays down the rule thus: “ It is not neces- 
sary to constitute false imprisonment that 
the person restrained of his liberty should 
be touched, or actually arrested. If he is 
ordered to do, or not to do a thing, to 
move, or not to move, against his own free 
wiil; if he is not left to his own option to 
go or stay where he pleases, and force is 
offered or threatened, and the means of 
coercion are at hand, ready to be used, or 
there is reasonable grounds to apprehend 
that coercive measures will be used if he 
does not yield, a person so threatened 
need not wait for an actual application. 
His submission to the threatened and rea- 
sonably to be apprehended force, is no 
consent to the arrest, or detention, or re- 
straint of the freedom of his motion. He 
is as much imprisoned as if his person 
were touched, or force actually used. 
The imprisonment continues until he is 
left to his own will to go where he pleas- 
es, and must be considered as involuntary 
till all effectual coercion or restraint 
ceases, and the means of effecting it are 
removed.” 

Inthe case of The United States v. Ben- 
ner, 1 Baldwin, C. C. R., 239, he again 
says: “ An arrest is the taking, seizing, or 
detaining the person of another, touching 
or putting hands upon him in the execu- 
tion of process, or any act indicating an 
intent to arrest. Imprisonment is the de- 
tention of another against his will—de- 
priving him of the power of locomotion.” 

Mr. Stevens, in his treatise on the law of 
nist prius, says: “In all the cases, it 
seems that the plaintiff must, by the act 
or order of the ae lly be deprived of 
his personal freedom for some portion of 
time, however short. Bare words, without 
laying hold of the plaintiff’s person, or 
restraint on submission, without force, will 
not constitute an arrest. Although mere 
words will not constitute an arrest, yet in 
ordinary practice words are sufficient to 
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constitute an arrest, if they impose a re- 
straint upon the person, and the party is ac- 
cordingly restrained; for he is not obliged 
to run the risk of personal violence and in- 
sult, by resisting until actual violence is 
used.” Stevens’ N. P., 2018. 3 Starkie’s 
Evidence, 3d ed., 1113. 1 Car. & Payne, 
152. 

The difficulty which arises in most 
cases of this nature is, the determination 
of the question as to what constitutes a 
submission within these rules. This diffi- 
culty can best be solved, and the princi- 
ples of the rule illustrated, by a critical 
examination of the cases where the ques- 
tion as to what constitutes an arrest has 
been considered by judicial tribunals. As 
we have been unable to find any elemen- 
tary writer on this subject, who has col- 
,ected and classified the authorities bear- 
ing upon this question, or deduced from 
them the precise point as to what consti- 
tutes a submission, we shall refer to the 
cases more fully than we otherwise should, 
to the end that our precise views of the 
case at bar may the better be understood. 

In the first place, we refer to the cases 
where it has been settled that restraint, 
on submission without force, will not con- 
stitute an arrest. 

In Arrowsmith *v. Mesureir, 2d N. R., 
211, the constable went to the plaintiff 
with a warrant to arrest him on a charge 
of conspiracy, and exhibited the warrant, 
and the plaintiff took a copy of the same, 
and afterwards he accompanied the officer 
to the magistrate ; yet it was held that the 
warrant had only been used as a sum- 
mons, and that there was no arrest. Lord 
Mansfield said: “I suppose an arrest 
may take place without any actual touch, 
as if a man be locked up in a room; but 
here the plaintiff went voluntarily before 
the magistrate. The constable brought a 
warrant, but did not arrest him. How 
can a man walking freely to the magis- 
trate prove himself to be arrested.” 

In Berry v. Adamson, 6 Barn. & Cress., 
534, the officer to whom the warrant was 
delivered sent a man to the plaintiff, with 
a message that he had a writ against him, 
and requested that he would fix a time 
for attending at the officer’s house, and 
give bail. He did attend, and gave bail, 
accordingly. It was held, as the officer’s 
man did not take the warrant with him, 
rior tell the plaintiff that he came to arrest 





him, but merely gave notice of the writ, 
this was no arrest. 

In George v. Radford, 3 Car. & Payne, 
464, a sheriff’s officer having a warrant 
from the sheriff to arrest a party for debt, 
went to him and read the warrant, and 
said, “I know you; I will take your 
word; but you must give bail.” He then 
went to the defendant’s attorney, and told 
him what had occurred, and said, “ that 
bail must be put in,” and made a return 
that he had arrested him. It was held 
that this was not an arrest, but that if the 
party had gone with him it would have 
been sufficient. 

Arrowsmith vy. Mesureir seems based 
upon the ground that the officer did not 
exercise any control or authority over the 
party, and that his going with the officer 
subsequently was of his own volition, the 
act a free and voluntary one. Berry v. 
Adamson rests upon the reason, that no 
authority or control was exercised by the 
officer over the action of the defendant 
when within his power. 

Although in George v. Radford there 
was the exercise of positive authority, in 
the direction that the party “must give 
bail,” yet there was a manifest intent not 
to put the party under restraint; and there 
was no act by the party, when within the 
power of the officer, indicative of submis- 
sion, as there would have been had the 
party gone with the officer. 

The next class of cases to which we 
advert, are those which show that mere 
words, unaccompanied by any act of sub- 
mission, will not constitute an arrest. 

In Dalton’s Justice C., 170, it is said, 
“Tf a constable or other officer, upon a 
warrant received from a justice of the 
peace, shall come unto a party, and re- 
quire or command him to come, or go be- 
fore a justice, that is no arrest or-impris- 
onment. The editor of the edition of 
1742, in a note says, “ A bailiff or sheriff 
says to aman being present, ‘ I arrest you,’ 
although he touch him not, this is a good 
arrest; and if the party go away, it is a 
rescue.” But this doctrine is contradict- 
ed in the case of Jenner v. Sparks, 1 Salk. 
R., 79: in that case, the bailiff having a 
warrant against Sparks, went to him in a 
yard, and being at some distance, told him 
he had a warrant, and said he arrested 
him. Sparks kept him off with a fork, 
and retreated unto his house. It was held 
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that this was no arrest; that bare words 
will not make an arrest, but if the bailiff 
had touched him that would have been 
an arrest. 

In Russen v. Lucas, 1 Car: & Payne, 
133, the officer having a warrant for one 
Hamer, went to a tavern where he was 
sitting, and said, “ Mr. Hamer, I want 
you.” Hamer replied, “ Wait for me out- 
side the door and I will come to you.” The 
officer went to wait, and Hamer went out 
of another door and got away. Abbott, 
C. J., says, “‘ Mere words will not consti- 
tute an arrest; and if the officer say, ‘I 
arrest you,’ and the party run away, it is 
no escape; but if the party acquiesce in 
the arrest, and goes with the officer, it 
will be a good arrest. If Hamer had 
gone with the officer into the passage, the 
arrest would have been complete.” 

There is no doubt the rule is well set- 
tled, that if the officer exercise a control- 
ling authority over the person of the 
party while within his power, and imper- 
atively direct that he must go with him, 
or that he must do, or that he must not do 
a particular act, and obedience is yielded, 
or the party being in the power of the 
officer does go, or does any other act 
against his will, in order to prevent actual 
force being used, this will amount to an 
arrest and imprisonment. 

In Hemer v. Battyn, cited in Butler’s 
N. P., 62, it is said, “If the bailiff who 
has the process against one, says to him, 
when he is on ahorse or ina coach, ‘ You 
are my prisoner; I have a warrant against 
you,’ upon which he submits, turns back, 
or goes with him, though the bailiff never 
touched him, yet it is an arrest, because 
he submitted to the process; but if, in- 
stead of going with the bailiff, he had 
gone or fled from him, it could be no ar- 
rest, unless the bailiff had hold of him.” 

In Gold vy. Bissell, 1 Wend. R., 210, the 
constable who had the warrant called on 
Bissell, informed him of the process he 
had against him, and Bissell thereupon 
went with him some distance, and then 
procured a person to engage that he 
would appear the next day before the jus- 
tice, and he did appear accordingly. It 
was held, that as the party was in the 
power of the officer, and while thus in his 
power submitted to his authority, and 
went with him, this amounted to an ar- 
rest. 





In Pocock v. Moore, Ryan & Moody, 
321, the defendant had sent for a consta- 
ble, and directed him to take the plaintift 
on a charge of felony. The constable 
said, “ You must go with me.” On which 
the plaintiff said he was ready to go, and 
actually went with the constable towards 
the police office, without being seized or 
touched by the constable. Adbott, C. J., 
said, “ I am of the opinion that if a person 
send for a constable and give another in 
charge for felony, and the constable tell 
the party he must go with him, on which 
the other, in order to prevent the neces- 
sity of actual force being used, expresses 
his readiness to go, and does actually go, 
this is an imprisonment, and gives the 
party thus consenting to go an action of 
false imprisonment.” 

In Grainer v. Hill, 4 Bing. N. C., 212, 
the sheriff’s officer came with a capias to 
the plaintiff when in bed, and told him 
that unless he delivered up the register of 
a vessel, or found bail, he must either 
take him or leave a man with him; insist- 
ing that the plaintiff should either deliver 
up the register or find bail, but did not 
touch his person. The plaintiff delivered 
up the register. It was held, that as the 
plaintiff was in a situation in which bail 
was to be procured, there was a sufficient 
restraint upon the plaintiff’s person to 
amount to an arrest. As the plaintiff re- 
signed his personal liberty, under the au- 
thority of the writ, by delivering up the 
register. 

The principle fairly deducible from all 
the cases is, that to constitute an arrest 
the officer must have the person of the 
party within his power, with the means of 
coercion at hand, with the intent to make 
the arrest, and if needs be to-exert a con- 
trolling force over him, and to direct his 
actions; and then there must also be—1st, 
either a manual touch of the person of 
the party, which will amount to an arrest, 
though the party does not yield to his au- 
thority, or actually escapes out of his 
hands; or 2d, he must, while the party is 
in his power, and the means of coercion 
at hand, actually put the party under re- 
straint, either by depriving him of free- 
dom of action, such for instance as shut- 
ting him up in a room, or placing him 
under the charge of another, or directing 
his actions, by an authoritative, impera- 
tive mandate, and enforcing obedience 
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thereto; or 3d, by the party, when within 
the power of the officer, with the means 
of coercion at hand, under a reasonable 
apprehension that force or coercion will 
be applied, submitting to the authority of 
the officer, and actually doing some act 
indicative of such submission. 

To constitute an arrest by submission, 
it is necessary that the party, when ac- 
tually within the power of the officer, with 
the means of coercion at hand, under a 
reasonable apprehension of force or coer- 
cion, as a concurrent act do something 
against his will, which is indicative of an 
intent to, and that he does in fact yield up 
his personal freedom of action, for a time 
at least, to the direction and control of 
the officer. For as submission is an act, 
unless there is some act done indicative of 
such subjection to the authority and con- 
trol of the officer, it would be impossible 
to say that the party had been put under 
restraint, or that he had yielded up his 
personal freedom of action so as to con- 
stitute an arrest. 

We have not been able to find any case 
where the action of the party, when with- 
in the power of the officer, has been left 
entirely at his own option; where the offi- 
cer has given no direction in reference to 
the conduct of the party; or where the 
party, when thus in his power, did not do 
some act indicative of submission, such for 
instance as going with the officer, or sur- 
rendering up something in pursuance of 
his requisition, in which it has been held 
to constitute an arrest by submission. 

In the case of Russen v. Lucas, above 
cited, great stress is laid upon the fact 
that Hamer did not accompany the officer 
under the warrant, but promised to come 
to him at the door. That without this 
there was the absence of the evidence of 
an intent to submit; but that if he had 
accompanied him into the hall even, that 
would have been indicative of an intent, 
and would have, in fact, been an act of 
submission, which would have constituted 
an arrest. 

In the case cited from Buller’s N. P., 
the fact of submission was evidenced, by 
the fact that the party, while within the 
power of the officer, turned back, and 
went with the officer. So, too, in Gold v. 
Bissell, the party did actually accompany 
the officer a short distance, and then was 
suffered to go, upon his procuring another 





to undertake for his appearance the next 
day; and in Pocock v. Moore, the officer 
not only told the party that he must go, to 
which he “nah but he did actually go 
towards the’ police office; and stress is 
laid upon thg fact that he did go with the 
officer, to prévent force being used. 

In Grainer v. Hill the fact of submis- 
sion was also evidenced, by an actual sur- 


‘render up of the register of the vessel, 


when in the power of the officer, and in 
obedience to his requirement, to prevent 
the use of force or the necessity of giving 
bail. Thus it will be perceived, that in 
each of these cases, which are the only 
ones which have come under our obser- 
vation on this point, the fact of submis- 
sion to the authority of the officer was 
evidenced by an act done while within the 
power of the officer, which was unequiv- 
ocally indicative of the fact that the party 
did yield up his freedom of action for a 
time, and that he did in fact consider him- 
self under restraint by virtue of the pro- 
cess. 

If we apply the rule fairly deducible 
from the principle of the above cases, to 
the case at bar, in our opinion there was 
no arrest at Vienna; for the officer did 
not touch the person of the plaintiff, nor 
did he declare to him that he had arrested 
him under the warrant, nor did he exer- 
cise any control or authority over him, by 
giving him any imperative directions as to 
what he must or must not do. He left 
him to act free and voluntary, and there 
was no act done in evidence of actual 
submission. 

The plaintiff, after he parted from the 
officer at Vienna, during his journey to 
Canandaigua, or from thence to Geneva, 
cannot properly be considered as under 
an arrest, for he was not within the power 
of the officer, and there was the entire 
absence either of coercion or the means 
to enforce it. The act of going to Gene- 
va must be regarded as optional with the 
plaintiff, as it was done without constraint, 
and was entirely voluntary. ‘True, he 
had agreed to go; yet that agreement, 
although it might, and perhaps did, oper- 
ate as a moral restraint upon the conduct 
of the party, still it was not any physical 
restraint, operative upon the personal 
freedom of the party. He could not, 
then, be considered as under imprison- 
ment. 
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It may be well doubted whether there 
can be any such thing as an arrest by sub- 
mission in the absence of the officer, or 
some one acting under his authority and 
direction ; for power in the officer, with the 
means of coercion, must exist and combine 
with the aet of submission by the party ar- 
rested. 

It is true, that when an arrest is made 
by an actual manual touch, or by a coer- 
cive power or control, that the officer who 
has the warrant need not be the hand that 
arrests, nor in the presence of the person 
arrested, nor within sight, nor within any 
exact distance; it is enough if the person 
making the arrest is acting in aid of the 
officer, and under his authority and direc- 
tion, provided they are both pursuing the 
same object. Cowp. R., 63. 13 Mass. R., 
322. Yet, when the arrest is to be made 
out by an act of submission, it seems dif- 
ficult to conceive of such an act, without 
the actual presence of some person to 
whom such submission can be made. As 
submission is an act, the presence of the 
party to whom it is to be made, seems as 
indispensable a prerequisite as that of the 
party who is to submit: hence, if there 
was no act of submission at Vienna, there 
could not have been any intermediate act 
between that and the time of the arrival of 
the plaintiff at Geneva. There certainly 
cannot be such a thing as submission with- 
out the assent of the mind, and the concur- 
rence of the will of the party in the au- 
thority of the officer. 

We think the act of going to Geneva 
with a settled determination, when there, 
to refuse to go before the magistrate, was 
indicative of an intent to resist, rather 
than of an intent to yield to the authority 
of the officer. What was said and done 
by the plaintiff, the moment he came with- 
in the power of the officer at Geneva, is 
very strong presumptive evidence that he 
did not consider himself under arrest. He 
seems to have gone there only for the 
purpose to tell the officer that he would 
not fulfil his agreement to submit, and to 
advise him that he would not go with him 
before the magistrate, and that he had not 
better compel him to do so. How can we 
regard his act of going there with such an 
intent at heart, followed as it was by a 
positive refusal to submit, as any evidence 
of an acquiescence in the authority of the 
officer. 





The most that can be claimed for 
what took place at Vienna is, the plain- 
tiff declined or excused submission at 
that time. The whole tenor of the con- 
versation was in reference to a future 
submission. The whole negotiation was 
based upon the ground of the inconve- 
nience of a present submission, and it 
resulted in an agreement to submit at a 
future time. This agreement was never 
performed. The plaintiff, at Geneva, ex- 
pressly refused to perform, and in fact set 
the officer at defiance. We cannot sub- 
stitute an agreement to do an act for the 
act itself, in such a case as this. Had the 
plaintiff, either at Vienna or at Geneva, 
gone with the officer for any distance, 
however short, that would have been an 
act of submission; it would have been 
evidence of imprisonment. We attach 
no importance to the circumstance that 
Hildreth said that it could be put off— 
that the plaintiff should be at Geneva— 
as the officer imposed no such condition 
upon the plaintiff, nor did he demand that 
he should go to Geneva at that time; nor 
did he leave the plaintiff in the custody of 
Hildreth, in pursuance of this undertak- 
ing: he in fact remained passive in his 
acquiescence in the wishes and will of the 
plaintiff. 

However much I regret to differ from 
my learned predecessors who presided at 
the former trial, 1 am constrained, after a 
critical examination of the authorities, to 
arrive at the conclusion that, as there was 
no manual taking, nor any actual coer- 
cion or restraint used on the part of the 
officer, that there was not any such dis- 
tinct act of submission, when within the 
power of the officer, as afforded conclv 
sive evidence that there was any restrai 
upon the plaintiff’s person, or any such 
abridgment of his freedom which author- 
ized the court to declare, as a matter of 
law, that there was an arrest and impris- 
onment. The court, instead of declaring, 
as a matter of law, that the plaintiff was 
entitled to recover, should have submitted 
the case to the jury, under a charge that 
it was for them to find, as a question of 
fact, whether the plaintiff did, when with- 
in the power of the officer, submit to the 
authority of the officer; and that if, from 
the evidence in the case, they were satis- 
fied of the fact of submission, that then 
the plaintiff would be entitled to recover: 











228 





THE NEW-YORK LEGAL OBSERVER. 





New Rules in Equity.—Law of Landlord and Tenant. 





that the fact of submission must be evi- 
denced by some act indicative of that fact, 
or they must be satisfied that the plain- 
tiff did yield to the authority of the 
officer. 

This case is certainly one not entirely 
free from difficulty, and it is with much 
distrust of the accuracy of my conclusions 
that I go for the reversal of the ruling of 
my learned predecessors, whose opinion 
is entitled to great weight. 


New trial granted—costs to abide the 
event. 





H. S. Gircnit Court. 


SOUTHERN DISTRICT OF NEW-YORK. 


NEW RULES IN EQUITY. 


The following new rules were made on 
the 19th May, 1846, and ordered to take 
effect forthwith: 


- Ordered, That hereafter, on motions for 
an injunction because of the infringement 
of a patent right, the complainant shall not 
he permitted to give evidence to rebut the 
cause shown by the defendant against the 
allowance thereof, other than to a denial 
that the defendant uses the discovery or 
invention claimed by the claimant, or to 
a claim by the defendant that he acts un- 
der an assignment or license from the paten- 
tee; and on motions for injunctions to stay 
waste, only to a defence set up justifying 
the waste :. and in neither case shall such 
suppletary or supporting proofs be re- 
ceived, unless the court, or one of the 
judges, on satisfactory cause shown, shall, 
by order previously made, allow the same 
to be given. And that so much of rule 
107, of the standing rules in equity of this 
court, adopted April 28, 1838, as may be 
inconsistent herewith, be repealed. 

Ordered, That motions for injunctions 
shall be brought on by the complainants, 
on the day named in the notice, if the 
court is then in session; and in default 
thereof, the defendant may move that the 





notice be discharged for the term, with 
costs, unless further time is given, or the 
hearing is ati by order of the 
court. 





THE NEW LAW RELATING TO LANDLORD 
AND TENANT. 


AN ACT to abolish distress for rent, and for other 
purposes.—Passed May 13, 1846. 


The People of the State of New-York 
represented in Senate and Assembly do 
enact as follows : 


Section. 1. Distress for rent is hereby 
abolished. 

Sec. 2. The 12th, 23th, 14th, 15th, 16th 
and 17th sections of the 4th title, of the 
1st chapter, of the 2d part of the Revised 
Statutes are hereby repealed. 

Sec. 3. Whenever the right of re-entry 
is reserved and given to a grantor or les- 
sor in any grant or lease, in default of a 
sufficiency of goods and chattels whereon 
to distrain for the satisfaction of any rent 
due, such re-entry may be made at any 
time after default in the payment of such 
rent; provided fifteen days previous no- 
tice of such intention to re-enter, in writ- 
ing, be given by such grantor or lessor, or 
his heirs or assigns, to the grantee or lessee, 
his heirs, executors, administrators or as- 
signs, notwithstanding there may be a suffi- 
ciency of goods and chattels on the lands 
granted or demised for the satisfaction 
thereof. The said notice may be served 
personally on such grantee or lessee, or 
by leaving it at his dwelling-house on the 
premises. 


A copy. 
ALEx’R GARDINER, Clerk. 


LAW APPOINTMENTS. 


Our talented Assistant Vice Chancellor 
succeeds Vice Chancellor McCown, and 
Antuony L. Rosertson, Esq., has been 
appointed Assistant Vice Chancellor, to 
succeed Vice Chancellor Sanprorp.— 
These appointments cannot fail to be 
alike satisfactory to the bar and to the 
public. 
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ENGLISH CASES. 





In Chancery. 





Before the Right Honorable Sir LAUNCELOT 
SHADWELL, Knight, Vice-Chancellor of Eng- 
land. 


Goope v. Browne.—15 July, 1845. 


WILL, CONSTRUCTION OF—-PRACTICE—DE- 
MURRER. 


Where a testator specially describes the property 
intended to pass by his will, subsequent acquir- 
ed property not coming within such description 
will not pass. 

On the argument of a demurrer, the court will, 
for the purpose of saving expenses if the facts 
are sufficiently before it, at once decide the rights 
of the parties. 


Exizasetn Grepons, the testatrix in 
this case, by her will dated the 2d De- 
cember, 1826, after the usual formal words 
proceeded thus :— 

“| make this memorandum of my per- 
sonal estate and effects, and the way and 
manner I would have them disposed of 
after my decease.” She then gave several 
specific legacies, and proceeded to enu- 
merate several articles of furniture form- 
ing part of her property, and stated that 
she had 40/. in Messrs. Mortlock’s Bank, 
and 20/. in the hands of the executor to 
Mr. Edward Goode, her late brother, also 
a 10/. Bank of England note, thirteen sov- 
ereigns, one-half sovereign, and about 
30s. in silver “in my possession at the 
present time.” She then gave several 
pecuniary legacies of small amount, and 
after giving directions as to her funeral, 
and giving a legacy of 5/. to her executor 
for his trouble, concluded thus :—*“ Last- 
ly, if there should be a residue of the mo- 
nies before mentioned, after complying with 
my requests, it must be divided to Mrs. 
Browne, widow, and Edward Goode, 
bricklayer, nephew to Mr. Henry Goode 
aforenamed.” The testatrix died in 1829, 
leaving Mrs. Browne and Edward Goode 
her survivors, and shortly after her death 
administration with the will annexed was 
granted to Mrs. Browne. Edward Goode, 
the nephew, had also since died, and Mary 
Mason Finch, one of the defendants to 
this suit, was his personal representative, 

Under the will of her brother, the testa- 





trix became entitled as one of his next of 
kin to a portion of his residuary estate, 
which amounted to a considerable sum, 
and a question had arisen whether this 
share passed by the will of the testatrix 
to Mrs. Browne and Edward Goode, or 
whether it became the property of testa- 
trix’s next of kin, as being undisposed of 
by her will. To determine this point the 
present bill had been filed by the testa- 
trix’s next of kin, against the personal 
representatives of the brother and against 
Mrs. Browne, and Mary Mason Finch, 
and it prayed that it might be declared 
that such next of kin were entitled. The 
two last defendants demurred for want of 
equity, and the demurrer now came on to 
be argued. 


Mr. Lowndes and Mr. Pitman, for the 
demurrer, urged, that as the testatrix had 
shown her intention of disposing of all 
her property, the latter words in the will 
ought not to control such evident inten- 
tion. 


Mr. Bethel, Mr. Hardy, and Mr. Bevir, 
for the other parties. 


Tue Vice-CHancetiLor.—It is plain the 
testatrix only intended to deal with the 
property described in her will, and the 
fund now in dispute, therefore, belonged 
to her next of kin. 


Mr. Lowndes suggested, with a view of 
saving expense, that the court should at 
once make a declaration that the next of 
kin were entitled, which his honor con- 
sented to do. 


Before Vice Chancellor KNIGHT BRUCE. 
ANpERSON v. STaTHER.—24 Nov., 1845. 


PRACTICE——AFFIDAVIT—SIGNATURE. 


An affidavit not signed by the deponent, but having 
been sworn before a justice of the peace in Amer- 
ica, whose signature was duly certified by the 
governor of that state, was refused to be filed 
by the clerk in the affidavit office. On motion, 
the court refused to order the clerk to file the 
affidavit. 

Whether the defect could be supplied by the pro- 
duction of another affidavit verifying the former 
as an exhibit—Quere ? 


AN order having been made for service of 
the subpcena to appear and answer on 
persons out of the jurisdiction of the court, 
and residing in the State of Virginia, in 
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America, the fact of the service was veri- 
fied by an affidavit sworn before a justice 
of the peace of that state, whose signa- 
ture was duly certified by the governor 
of that state; but the deponent had not 
himself signed the affidavit. On the same 
being presented at the office of affidavits, 
the clerk refused to file it, on the ground 
of this want of signature by the deponent. 


Bevir applied to the court to direct the 
clerk to file the affidavit. It was true the 
deponent had not himself signed it; but 
the justice of the peace before whom it 
was sworn had signed the document, and 
that signature had been certified in the 
most formal manner by the governor and 
under the seal of-the state of Virginia. 
He submitted that this was quite equiva- 
lent to the deponent himself signing the 
document, and amply sufficient to prove 
that the affidavit was, in fact, that to which 
he had deposed. 


Knicut Bruce, V. C.—I do not know 
of any instance in which the signature of 
a deponent to an affidavit has been dis- 
pensed with. Does the Registrar know of 
any such case ? 


Mr. Colville, the Registrar, replied in 
the negative. 


Knicut Bruce, V. C.—The experience 
of the senior Registrar of the court is in 
accordance with my own impression. I 
decline to make any order on the motion. 
The parties may consider for themselves 
whether the defect is not capable of being 
supplied by the production of another afh- 
davit, verifying the one which is under- 
signed by the deponent as being the in- 
strument which was actually sworn by 
him, in the nature of an exhibit. On the 
present motion I make no order. 


In the Queen's Bench. 


Before the Right Honorable THOMAS LORD 
DENMAN, Chief Justice, and the rest of the 
Judges. 











Taytor v. STENDALL.— June 6, 1845. 


Case by reversioner for prostrating plaintiff’s wall, 
and erecting a building upon part of the wall, 
and a building upon plaintiff’s close. Plea, that 
defendant was occupier of a dwelling-house ad- 
joining the wall and close; that, while he was 

repairing the same, by accident, and against his 

will, and without any default on_ his part, it fell 
upon the said wall and threw it down, and that, 








before the commencement of the suit, and with 
in areasonable time, defendant erected and built 
said wall upon said close, and in erecting and 
building the same he committed the grievances 
in the declaration mentioned.—Held, bad. 


Case, by reversioner. The second count 
stated, in substance, that a certain wall 
and building of plaintiff, situate, &c., 
and also the close of land upon which the 
said wall and building were erected and 
built, and also a certain messuage and 
building of plaintiff, situate, &c., were in 
possession of one T. C., as tenant to the 
plaintiff; yet defendant, wrongfully in- 
tending to prejudice plaintiff’s reversion- 
ary estate in the said wall and building, 
close and messuage, wrongfully took down, 
and pulled down and. prostrated a greet 
part of the said wall and building, and 
wrongfully erected a great part of divers, 
to wit, four, edifices, erections, and build- 
ings upon part of the said wall and build- 
ing of the said plaintiff, and also wrong- 
fully erected a great part of four edifices, 
&c., upon the said close, and put large 
quantities of bricks, stone, and lime partly 
on the said wall and building, and partly 
on the said close, and kept and continued, 
&c., and also wrongfully removed divers of 
the beams and bricks from the said messu- 
age or building. By means of which said 
several premises the said wall and build- 
ing and close of the plaintiff became en- 
cumbered, damaged, and injured, and the 
messuage and building greatly weakened 
and damaged, and the plaintiff by means 
thereof was greatly prejudiced, &c., in 
his reversionary estate and interest of and 
in the said wall and building, close of land 
and messuage, and building so in the pos- 
session and occupation of the said T. C. 
Fifth plea, to so much of the second count 
as relates to the wall and building and 
close of, land in that count menfioned, on 
which the said wall was erected and built, 
that, before the said several times when 
&c., in that count mentioned, defendant 
was the occupier of a certain dwelling- 
house near to and adjoining the said wall 
and close of him, plaintiff; and that be- 
fore the said several times when &c., to 
wit, on &c., defendant repaired the said 
dwelling-house, and, whilst he was re- 
pairing the same, by accident, and against 
his will, and without any default on de- 
fendant’s part, it fell down to and upon 
the ground, and in so falling down, fell 
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upon the said wall and close of plaintiff, 
so adjoining as aforesaid, and threw the 
said wall down to and upon the ground ; 
and that, afterwards, and before the com- 
mencement of this suit, and within a rea- 
sonable time after the said accident, to 
wit, at the said several times when, &c., 
defendant, in a careful and proper man- 
ner, and at his own expense, erected and 
built, and caused and procured to be 
erected and built, the said wall in and 
upon the said close, and kept and contin- 
aed, and caused and procured to be kept 
and continued, the same so for the space 
of time in the second count mentioned ; 
and that, in and about the erecting and 
building of the same, defendant, at the 
said several times when, &c., did nécessa- 
rily and unavoidably commit the griev- 
ances in that count mentioned, so far as 
they relate to the said wall and close, do- 
ing no unnecessary damage to the close ; 
and that, thereupon and there, to wit, at 
the said several times when, &c., defend- 
ant, at his own expense, repaired all dam- 
ages sustained by plaintiff by reason of 
the premises in the introductory part of 
this plea mentioned. Demurrer, and join- 
der therein. 


Whitehurst, in support of the demur- 
rer, cited Bell v. Twentyman, 1Q. B. Rep. 
766; 1G. & D. 223; 6 Jur. 336. He 
was then stopped. 


Atkinson, contra.—lIn the old action of 
waste, reparation before the writ purchas- 
ed was a good defence; Com. Dig. 
“Waste,” E. 5; 8 Bac. Abr. “ Waste” 
L.; “ of the pleadings in action of Waste,” 
p. 412; Bro. Abr. “Waste,” pl. 14; 
though, if reparation was made pending 
the writ, it would not be to the purpose. 
Bro. Abr. “ Waste,” pl. 105. It should 
be pleaded. 2 Roll. Abr. 682, pl. 3; 2 
Inst. 306, 307. [Lorp Denman, C. J.— 
Part of the alleged trespass is, that the 
defendant went on the premises to repair. 
The tenant has a duty cast upon him to 
repair, but it does not follow that a stran- 
ger may go upon the premises for that 
purpose. Coxerimpee. J.—The defendant 
must maintain the right to do the act 
whether the owner chooses it or not.] The 
plea shows that the injury arose from cir- 
cumstances over which the defendant had 
no control. [CoLertnee, J.— Admitting 
that the defendant was the innocent cause 





of the injury, that cannot give him a right 
to enter upon the land to set it right.] 
The defendant is not charged in an action 
of trespass for the entry. [CoLeRipGE, J.— 
But you are stating it as a general princi- 
ple.| If the action had been trespass 
quare clausum fregit, this would have 
been an answer. 


Lorp Denman, C. J.—There was clear- 
ly a vested right of action in the plaintiff 
by the injury done to the plaintiff’s wall. 
The defendant attempts to get rid of it 
by a kind of set-off, viz., the putting up a 
new and better wall. That may be so; 
but the plaintiff has a right to damages for 
the present injury. 

Parreson, WILLIAMs, and CoLERIDGE, 
JJ., concurred. 


Judgment for plaintiff. 





Tue Queen v. Grecory.— Hilary Term, 
1846. 


INDICTMENT—DESCRIPTION OF PROSECU- 
TOR. 


In an indictment it is sufficient to describe the pros 
ecutor according to the name by which he is 
commonly and best known. 

A foreigner by the name of Charles Frederic Au- 
gustus William D’Este, commonly called Duke 
of Brunswick, who was resident in this country, 
but was not the reigning prince, was held to be 
sufficiently described in an indictment as Charles 
Frederic Augustus William, Duke of Brunswick 
and Luneberg. 


Tue defendant was indicted and found 
guilty of publishing a libel against a prince 
of Brunswick, whose name was Charles 
Frederic Augustus William D’Este, who 
was at that time residing in this country, 
who had been, but was no longer the 
reigning Duke of Brunswick. The pros- 
ecutor was described in the indictment as 
Charles Frederic Augustus William, Duke 
of Brunswick and Luneberg. 


Mr. Cockburn moved in arrest of judg- 
ment, and contended that the prosecutor 
was not sufficiently described in the in- 
dictment. The prosecutor is not the reign- 
ing Duke de facto, and there is nothing on 
the record to show that he is a foreign no- 
bleman; and therefore, inasmuch as he 
seeks the protection of the English law, 
he must be described according to the law 
of this country. Peers of Scotland or 
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Ireland, who are not peers of parliament, 
should be designated by the addition of 
esquire or armiger. 2 Inst. 667. 2 Hawk. 
P. C. 62, c. 25, §72, and an anonymous 
case, Salk. 45. The proper description, 
therefore, of the prosecutor, would be, 
Charles Frederic Augustus William 
D’Este, Esquire, Duke of Brunswick and 
Luneberg. [Wientman, J., in Sull’s case, 
Leech. c. c. 1005, the prosecutrix was de- 
scribed Victory, Baroness Turkheim, and 
the prosecutrix said that Baroness Turk- 
heim was her title, and was no part of her 
proper name, and the judges held the de- 
scription sufficient.] In Graham’s case, 
Ib. 609, the court said, the proper descrip- 
tion of a peer of Ireland was James Ham- 
ilton, Esquire, Earl of Clanbrassil, in the 
kingdom of Ireland. 


Lorp Denman, C. J.—At the trial I was 
much struck with the objection. The au- 
thority of Lord Coke goes a great way to 
show that the description here given of 
the prosecutor was an imperfect descrip- 
tion. The safer way might have been to 
call the prosecutor by his name, and to 
add the title or designation of esquire or 
armiger. I should have thought the ob- 
jection, although of a technical nature, 
was entitled to further discussion, had it 
not been for Sull’s case, which occurred 
in 1772. The prisoner was then indicted 
for stealing certain articles, the property 
of Victory, Baroness of Turkheim, and 
the prosecutrix said that that was her title, 
did not form part of her proper name, and 
that she was reputed to possess, and did 
possess that title, in right of an estate she 
had received from her father. The court 
said that all that the law required was cer- 
tainty to a common intent; and as the 
prosecutrix had always acted in, and been 
known by, the appellation Baroness Turk- 
heim, and could not possibly be mistaken 
for any other person, it must be taken to 
be her name, and that the indictment had 
named her with sufficient certainty. 

The same circumstances exist here. 
The prosecutor is not the reigning prince, 
still he is constantly known by this descrip- 
tion, and the case I have referred to seems 
to me a direct authority for saying that he 
has properly described himself in this in- 
dictment. I am therefore of opinion that 
there ought to be no rule. 


Parreson, J.—I am of the same opin- 





ion. In Suwll’s case, the prosecutrix was 
held to be sufficiently described by the 
appellation of Baroness Turkheim, that 
being the name by which she was com- 
monly known, although it formed no part 
of her proper name. It might have been 
contended there, as it has been here, that 
the title not being one of the English 
peerage, that the rule applicable in such 
cases must apply. 


Coterince, J.—I take the principle to 
be, that the prosecutor or prosecutrix 
of an indictment should be described 
according to the name by which he or 
she is best known. In Sull’s case, the 
court said that all the law required was 
certainty to a common intent; but it ap- 
pears to me that the description of D’Este, 
Esquire, would not have given the same 
information to the world as the one adupt- 
ed in this indictment. 


Wieutman, J.—I am of the same opin- 
ion. Suwill’s case underwent considerable 
discussion, and must be taken to be an 
authority on the subject. 

Rule refused. 


Beaumont v. Reeve—Hilary Term, 1846. 


PLEADING——ASSUMPSIT—MORAL — CONSID- 
ERATION. 


Declaration in assumpsit alleged that the plaintiff 
had cohabited with the defendant as his mistress ; 
that the defendant had seduced the plaintiff ; that 
the plaintiff ceased to cohabit with the defend- 
ant; and that in consideration that the pluintiff 
wouid lead a moral life, the defendant promised 
to pay the plaintiff the sum of 60/7. annually. 

Held, bad on general demurrer; a mere moral 
consideration not being sufficient to support an 
express promise. 


DEcLARATION in assumpsit stated, that the 
plaintiff had cohabited with the defendant 
as his mistress, and that the plaintiff had 
been seduced and debauched by the de- 
fendant, and had thereby been greatly in- 
jured in her character and reputation, and 
deprived of the means of honestly pro- 
curing a livelihood; that the plaintiff 
ceased to cohabit with the defendant, and 
in consideration of the premises, and that 
the plaintiff would lead a moral and virtu- 
ous life, the defendant promised to pay 
the plaintiff an annuity of 60/?a year, and 
then alleged as a breach of the non-pay- 
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ment by the defendant. To this declara- 
tion there was a general demurrer. 


Crompton in support of the demurrer. 


The declaration is bad, because it does 
not disclose any sufficient consideration 
to support an express promise. It is here 
alleged that the defendant seduced the 
plaintiff, but, with that exception, the case 
is identical with Binnington v. Wallis, 4 


B. & Ald. 650., where the declaration | P 


was held bad on general demurrer. In 
Jennings v. Brown, 9 Mee. & Wel. 496., 
the action was maintained, but there was 
maintenance of an illegitimate child which 
was held sufficient to sustain the promise. 
In the case of a deed or bond, a party after 
he has put up his seal, cannot say there is 
no consideration, it can only be avoided 
where it is given for something wicked or 
illegal. 

Past cohabitation is a good moral consid- 
eration, but an express promise, founded 
simply on antecedent moral obligation, is 
not sufficient to support an assumpsit. 
The cases on the subject are collected in 
a note to Wennal v. Adney, 3 Bos. & Pul. 
249; Littlefield v. Shee, 2 B. & Ald. 811; 
Eastwood vy. Kenyon, 11 Ald. & Ellis, 
438. 


Banks contra.— 


In Chitty on Contracts (p. 40) it is laid 
down, that a mere moral obligation to pay 
a demand or perform a duty, is in many 
cases a sufficient consideration for an ex- 
press promise, although no legal liability 
existed at the time of making such pro- 
mise. There is no express authority for 
this proposition, but there are dicta of 
Lord Ellenborough and other judges to 
that effect in several cases. Hawkes v. 
Saunders ; Cowp. 290, 294. Atkins v. 
Burnwell, 2 East 506. Seaman v. Price, 
2 Bing. 428. 


Crompton in reply was not heard. 


Lorp Denman, C. J.—The two cases 
which have been cited, Binnington v. Wal- 
lis, 4 B. & Ald. 650, and Jennings v. 
Brown, 9 Mee. & Wel. 496, appear to me 
applicable to the present case. There is 
no binding consideration in any sense it 
can be applied. . The case of Eastwood v. 
Kenyon, 11 Adol. & El. 438, has been 
acted upon, and was decided by the court, 





after much deliberation, confirming the 
cases cited in the note to Wennal v. Ad- 
ney, 3 Bos. & Pul. 249. 

The rule clearly is, that however moral 
feeling may direct a thing to be done, 
mere moral feeling alone is not a founda- 
tion for a contract to bind the property of 
parties, into whatever hands that property 
may come. This consideration may be 
right in itself, and sufficient, in a moral 
oint of view, to justify the giving of a 
bond, where the legal consideration for 
the obligation is immaterial, but it cannot 
found a contract where that contract re- 
quires to be on a good legal considera- 
tion. 


Patteson, J.—This_ declaration is 
formed according to the observations made 
in the judgment in Binnington v. Wallis, 
in which case it did not appear that the 
plaintiff was seduced. by the defendant. 
But the seduction is not a matter of im- 
portance, not even for the woman herself, 
for she could not maintain any action in 
respect of such a cause. It does not ap- 
pear, therefore, that there has been here 
a legal consideration of any kind. 


Coterince, J.—Eastwood v. Kenyon es- 
tablishes the rule, that a mere moral con- 
sideration will not sustain a subsequent 
promise. That rule is certainly subject 
tu some exceptions, but those grounds of 
exception do not exist in the present case, 
which appears to fall entirely under the 
general rule. 


Wicutman, J.—I had at first some 
doubts about the case, but I now agree 
that an action cannot be brought on a pre- 
cedent moral obligation, however great 
that may be, if the circumstances are not 
such as to make the precedent moral ob- 
ligation a good cause of action, such as 
will of itself support a subsequent pro- 
mise. 

Here it is conceded, that if there had 
not been an express promise, this consid- 
eration would not have been sufficient to 
raise an implied promise in point of law; 
I therefore agree with the rule as stated 
in the note to the case of Wennal v. Ad- 
ney, and think that this action cannot be 
maintained. 


Judgment for the defendant. 
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BRAITHWAITE v. GARDNER. 
PLEADING—BILL OF EXCHANGE, 


In an action by an endorser against the acceptor of 
a bill of exchange, the acceptor cannot set up, as 
a defence to the action, that at the time he ac- 
cepted the bill the drawer was an uncertificated 
bankrupt, and that all his property had passed to 
his assignees. 


Tus was an action by the endorsee 
against the acceptor of a bill of exchange. 
The defendant pleaded that before, and 
at the time when the bill was drawn, 
the drawer was a bankrupt; that as- 
signees, under the commission, had been 
appointed, and all the property belonging 
to the drawer had passed to the assignees ; 
and that he had not obtained his certifi- 
cate. To this plea there was a demurrer, 
on the ground that it was no defence to 
the action. 


Peacock, in support of the demurrer.— 
The defendant accepts the bill, payable to 
the drawer or his jo te he therefore holds 
out to the world that there is a debt due 
from the defendant to the drawer, which 
is capable of being transferred, and he 
cannot afterwards say, that at the time he 
accepted the bill the drawer was not in a 
situation to draw a bill payable to his own 
order. In Pitt v. Chappelow, 8 Mee. & 


Well., 661, the action was by endorsee| P 


against the acceptor, and the plea was, 
that the drawer was an uncertified bank- 
rupt; that his property had passed to his 
assignees, and that he had endorsed the 
bill without any right or authority to do 
so. The plea was held bad, and Lord 
Abinger, C. B., said, “I think the defend- 
ant is estopped from setting up such a de- 
fence. If the law were otherwise, what a 
convenience would be offered for parties 
desirous to raise money upon bills on 
which they never meant to be liable, to 
get them drawn and endorsed by an un- 
certified bankrupt, or one who had not 
paid 15s. in the pound under a second 
commission.” 


Lush, coutra.—Prima facie, a bill of 
exchange imports consideration, and the 
law will not presume this to be an accom- 
modation bill. But the law will allow a 
plea which sets up tacts that constitute an 
answer to what is merely a primd facie 
presumption. The plea here is good. 





The case of Kitchen v. Bartsch, 7 East., 
53, is in point ; that was an action against 
the maker of a promissory note, and it 
was held a good plea that the plaintiff 
was an uncertified bankrupt, and that the 
assignees required the defendant to pay 
to them the money claimed by the plain- 
tiff. All subsequent acquired property 
would pass to the bankrupt, subject to the 
right of the assignees. If there were any 
facts to show that this would not pass to 
the assignees, those facts should have been 


replied. 


Peacock, in reply —The holder cannot 
know all these circumstances relative to 
the drawer; he takes the bill on the cre- 
dit of the acceptor. In the case cited the 
plaintiff was the bankrupt; but here the 
drawer is the bankrupt, and the action is 
brought by an endorsee for value. The 
drawer has got the value of the bill by 
endorsement, and the defendant is estop- 
ped from saying he cannot pay, because 
the property is in the assignees. 


Lorp Denman, C. J.—I cannot help 
thinking that Lord Adbimger is high author- 
ity on such a subject as this, It is quite 
clear what his opinion was; and it seems 
to me that that opinion is founded on good 
reason and principle. All the parties here 
knew whether the bankrupt had power to 
ass the bill or not. The party accepting 
it certainly knew. He admitted himself 
to be in that position in which he know- 
ingly gave the bankrupt power to trans- 
fer the note. On this short and simple 
ground, it seems to me that the plaintiff 
has a good right of action. The case of 
Kitchen vy. Bartsch, 7 East., 53, seems in 
the way of this decision; but when it is 
considered that this is not an action by the 
bankrupt himself, but is an action against 
the person who, with full knowledge, gave 
him the power on which that right of ac- 
tion is founded, it does not appear to me 
that that case can affect the present. The 
argument turns in a circle; for when the 
acceptor says, as he does by his accept- 
ance, “I will pay this to the order of the 
bankrupt,” another man has the right to 
say, “1 expect you to pay that to which 
you have thus given circulation.” 


Patteson, J.—There is no authority in 
favor of the defendant. Pitt v. Chappe- 
low, 8 Mee. & W., 616, says that the ac 











ree 


aie 




















ast., 
‘inst 
d it 
tiff 
the 


pay 
ain- 
arty 
the 
any 

to 
een 


not 


re- 
the 


ise 


Ip 
yr 
ite 


od 








Se 


THE NEW-YORK 


LEGAL OBSERVER. 235 





In the Queen’s Bench.—Ford v. Durnford. 





ceptor is estopped from saying that the 
person who has drawn a bill which he 
has accepted had no power to draw it. 
Here it is that Lord Abinger’s observa- 
tions become applicable: they are very 
strong, and ought to be decisive. 


Co.erince, J.—I am of the same opin- 
ion, and I rely on the stipulation in the 
acceptance as valid against the acceptor, 
in so far as any third persons are concern- 
cd. The acceptor has signed with full 
means of knowledge. Is he after that to 
turn roynd and say, because the person 
whose Gall on me I promised to answer, 
had, as I knew, no legal right to enforce 
that call, I will not pay what I promised 
I would pay? There is a great distinc- 
tion between this case and the case of the 
drawer himself. 


Wicurman, J.—The endorsement was 
for value; the acceptance was the same ; 
and the plaintiff is a bond fide holder ; and 
in my opinion, the case of Pitt v. Chappe- 
low is in point. The bankrupt himself 
sued ; and what might have been an avail- 
able defence against him, would not be so 
on the part of the acceptor against a per- 
son who had acted on the acceptor’s own 
authority in making the transfer to the 
bankrupt. Pitt v. Chappelow is a good 
authority. We should be embarrassing 
dealings in instruments of this kind, if, on 
the grounds here relied on, we said that 
a good defence could be set up. 





Forp v. Durnrorp.—Sittings in Banc. 
after Hilary Term, 1846. 


PLEADING—REPLICATION—DISCHARGE UN- 
DER INSOLVENT ACT. 


In an action of assumpsit the plaintiff cannot, under 
a general replication of not indebted modo et 
forma, to a plea of set-off, give evidence of his 
discharge under the insolvent debtor’s act. The 
discharge ought to be specially pleaded. 


Tus was an action of assumpsit against 
the defendant, as executor of his father, 
tried before Lord Denman, C. J., in Lon- 
don. The declaration contained a count 
for use and occupation, with other money 
counts, and the defendant pleaded non 
assumpsit and set-off. 

Replication, that the plaintiff was not, 


the said defendant alleged. Under this 
replication the plaintiff proposed to give 
evidence of his Sschange under the Insol- 
vent Debtor’s Act, but it was objected that 
such discharge ought to have been plead- 
ed. His lordship admitted the per coe 
and a verdict was found for the plaintiff. 


V. Williams had obtained a rule nist 
to set aside the verdict and enter a non- 
suit. 


Crowder and Petersdorff now showed 
cause.—In Newton v. Scott, 10 Mee. & 
Well., 471, it was held, that the certificate 
of a bankrupt does not extinguish the 
debt, but only bars the remedy; there- 
fore, a subsequent promise to pay a debt 
which existed before the bankruptcy, can 
be enforced; and consequently, such a 
defence must be pleaded, and cannot be 
given in evidence under the general form 
of replication. But an insolvent is not 
liable on a subsequent promise, under the 
1 & 2 Vict. c. 110; his debts are placed 
in the course of payment, and that ar- 
rangement cannot be interfered with; and 
as all his subsequently acquired property 
is made liable, he has no means of paying 
any debt he may have promised to pay. 
By the 91st section of the act, the insol- 
vent may plead his discharge generally. 
By virtue of this act, therefore, the debt 
is gone, and a subsequent promise to pay 
the particular debt being invalid, the dis- 
charge of the plaintiff, under the statute, 
was properly admitted in evidence under 
the general replication. In Chapple v. 
Durston, 1 Cr. & Jer. 1, it was held, that 
the statute of limitations must be replied 
specially to a plea of set-off; but there is 
no analogy between that case and the 
present, for in that case the debt still ex- 
isted, and the party was obliged to plead, 
in order to take advantage of the lapse of 
time: in this case the right of action is 
extinguished and gone. 


V. Williams, (with whom was Mr. 
+ Henniker,) contra.—In the first place, the 
debt due from the insolvent still exists, 
and, on that assumption, the plaintiff, in 
his replication, should not allege that 
which is not true, but he should admit the 
debt to exist, and then go on to show that 
the remedy is gone. In Chapple v. Durs- — 
ton, 10 Bing., 11, the principle now con- 





nor is indebted in manner and form as by 


tended for is established, with respect to 
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the statute of limitations, that it does not 
extinguish the debt, but bars only the 
remedy ; and it is optional with the party 
whether he will insist on the statute or 
waive it. The same principle applies in 
this case. In-Bircham v. Creighton, 1 
Cr. & Jer., 1, it was held, that a discharge 
under the Insolvent Debtors’ Act must be 
pleaded, and cannot be given in evidence 
under the general issue. A set-off has 
always been considered in the nature of 
a cross action. (Stopped by the court.) 


Lorp Denman, C. J.—I thought at the 
trial that the discharge of the plaintiff un- 
der the Insolvent Debtors’ Act was ad- 
missible under the general replication, but 
that appears not to be a correct view of 
the subject. The case of Chapple v. 
Durston is a strong authority for holding 
that the defence to the set-off should have 
been specially pleaded. 


Parteson, J.—The case of Bircham v. 
Creighton is an authority for saying that 
a discharge under the Insolvent Act must 
be pleaded, and cannot be given in evi- 
dence under the general issue. And in 
Chapple v. Durston the court said, that a 
plea of set-off has ever been considered in 
the nature of a cross declaration; and as 
it is clear that the defendant had sought 
to enforce his demand by assuming the 
character of plaintiff, the adverse party 
could have protected himself solely by 
pleading that statute: so I think the mere 
difference of the parties on the record will 
not dispense with the necessity of intro- 
ducing, by way of replication, the same 
substantive matter of defence to the coun- 
ter demand. I am therefore of opinion 
that the principle thus established renders 
it necessary that the discharge under the 
Insolvent Act should have been replied. 


Wituams, J.—The argument of Mr. 
Crowder proceeded on the assumption that 
the operation of the Insolvent Act was to 
extinguish the debt, whereas it does not 
extinguish the debt, but like the statute of 
limitations, merely bars the remedy ; and 
this defence, to be made available, must 
therefore be specially replied. 


Co.erince, J., concurred. 


Heap v. THorP AND OTHERS. 
PLEADING—ISSUABLE PLEA. 


A policy of insurance contained a clause, that if 
Stes arose, the matter should be referred to 
arbitration. In an action on the policy, the de- 
fendants, being under terms to plead issuably, 
pleaded that the case had been submitted to ar- 
bitration; that the arbitrator had made his 
award; and payment into court of the sum so 
found due from the defendants. 

Held, this was an issuable plea. 


Tuts was an action on a policy ce 
ance against fire. There was a clause in 
the policy to the effect, that if the party 
should insure in any other office, that fact 
ought to be communicated to the defend- 
ants, and that the amount of fhe loss 
should be rateably proportioned ; and that 
in case of dispute the matter should be 
referred to arbitration. The defendant, 
being under terms to plead issuably, 
pleaded that the matter had been referred 
to arbitration, according to the terms of 
the policy ; that the arbitrator had made 
his award; and payment into court of the 
sum which the arbitrator had found to be 
due to the plaintiff from the defendants, 
The plaintift signed judgment for want of 
a plea, and a rule mist had been obtained 
to set aside the judgment. 


Sir F. Kelly (Solicitor General) and 
Mr. Henderson showed cause.—T he ques- 
tion raised for the opinion of the court is, 
whether this is an issuable plea. The 
plea does not present a single issue which 
will decide the merits of the case. There 
are two issues raised: first, the submis- 
sion to arbitration, and that the arbitrator 
made his award; second, payment of 
money into court. If the plaintiff takes 
issue on either of these allegations, the 
other would stand admitted on the record. 
The form of the plea is calculated to em- 
barrass the plaintiff, and is a departure 
from the rules of pleading. 


Mr. Martin and Mr. Crompton were not 


heard. 


Lorp Denman, C. J.—The judgment 
has been improperly signed. I think this 
an issuable plea. 


Wituras, Co.eriper, and WigHTMAN, 
J.J., concurred. 





Rule absolute. 


Rule absolute. 
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[PRACTICE COURT.] 
Before Mr. Justice PATTESON. 


LLEWwELLEN v. LiL eweLLen.— Michaelmas 
Term, Nov. 14 and 24, 1845. 


ASSUMPSIT—CONSIDERATION. 


A promise by the defendant to pay the plaintiff an 
annuity, in consequence of an agreement be- 
tween them to abandon mutual and unsettled 
claims and accounts, is binding: so held upon 
motion in arrest of judgment, in an action of as- 
sumpsit, where the general issue had been 
pleaded, and a verdict thereon found for the 
plaintiff. 


Assumpstt. The declaration, after stat- 
ing that there had been, and were, open 
and unsettled accounts between the plain- 
tiff and defendant, that disputes existed 
between them concerning the same, and 
that each of them claimed certain sums 
of money so to be due to him from the 
other, alleged that it had been agreed 
between them that they should give up 
their respective claims; and that in con- 
sideration thereof, and that the plaintiff 
would relinquish and forbear to prosecute 
his claims, the defendant promised to pay 
to the plaintiff, during his (the plaintiff ’s) 
lifetime, an annuity of £6. 

Breach: non-payment of the annuity 
for one year. 

Plea: non assumpsit. 

The cause was tried, and a verdict 
found for the plaintiff; but the defendant 
having obtained a rule to show cause why 
the judgment should not be arrested, upon 
the ground that no consideration to sup- 
port the defendant’s promise appeared on 
the record,— 


Peacock now showed cause, and con- 
tended that the settlement of cross ac- 
counts, and forbearance to sue in respect 
of disputed claims, constituted ample 
consideration for the promise alleged, 
and distinguished the case from those in 
which a claim upon one side eta 
peared. Smith v. Monteith, 13 M. & W., 
427. 


E. V. Williams, contra.—The true test 
is, whether the plaintiff would have been 
bound, at the trial, to show the existence 
of a debt of some amount. Now, the de- 
claration merely alleges that there were 
mutual claims, for which it might turn 


out that there was no pretence. Either 
forbearance to sue for an actual debt, or 
the existence of an action brought in re- 
spect of a doubtful claim, (Longridge v. 
Dorville, 5 B. & Ald., 117,) should have 
been averred; and as neither of those 
facts appear, the case is not distinguisha- 
ble from Edwards v. Baugh, 11 M. & W.. 
641, where it was held, that mere disputes 
as to whether the defendant was, or was 
not, indebted to the plaintiff in a certain 
sum, and forbearance by the plaintiff to 
sue the defendant in respect of it, was no 
consideration for a promise by the defend- 
ant to pay £100. 
Cur. adv. vult. 


Patteson, J., now gave judgment.— 
The case of Edwards v. Baugh is very 
distinguishable from the present. The 
declaration in that case alleged only a 
claim upon one side, and a dispute be- 
tween the plaintiff and defendant respect- 
ing it. Here, however, the declaration 
states the existence of mutual and unset- 
tled claims and accounts, and that fact is 
admitted upon the record. I am, there- 
fore, of opinion that a valuable consider- 
ation is shown, and the rule for arresting 
the judgment must consequently be dis- 
charged. 

Rule discharged. 





POINTS IN EQUITY. 





SOLICITOR AND CLIENT. 


A case of considerable importance with 
reference to the duties of a solicitor, re- 
cently came before Sir Knight Bruce, V. 
C., in England. A solicitor was consult- 
ed by a very ignorant trustee, as to the 
payment of some legacy duty. He ad- 
vised a sale of all the stock, (no sale hav- 
ing been authorized by the will,) and for 
that purpose caused a power of attorney 
to be executed, the result of which was to 
give him the sole possession of the fund, 
part of which he lent on mortgage, or pre- 
tended so to do, retaining the balance, or 
the greater part of it, for costs and charg- 
es. On a bill being filed against the trustee 
and the solicitor, the Vice Chancellor or- 
dered the attorney to show cause why he 
should not be struck off the roll. 

We propose reporting this case in our 





next number. 
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Court of Common Pleas. 


Before the Right Hon. Sir NICHOLAS TINDAL, 
Kn’t, and the rest of the Judges. 


Waker v. Hunter AND OTHERS.—Vov. 
21, 1845. 


SHERIFF—FI. FA.—NOTICE TO WITHDRAW 
FROM POSSESSION—TRESPASS. 


G., having recovered a judgment against W., issued 
execution thereupon, and lodged a fi. fa. against 
the goods of W. with the sheriff, who levied un- 
der the same. Whilst the officer of the sheriff 
was in possession, a claiin toa portion of the 
goods was made by C., upon which an inter- 
pleader summons was taken out by the sheriff. 
G., not wishing to be made a party to the inter- 
pleader rule, or to contest the validity of C.’s 
claim, served upon the sheriff’s officer the fol- 
lowing notice: ‘ Withdraw under the fi. fa. 
herein, the goods being claimed.” 

Thereupon the officer withdrew from the posses- 
sion of the goods claimed by C., but retained 
possession, and afterwards removed and sold the 
residue, a proceeding which G. afterwards rati- 

mm an action of trespass brought by W. against the 
sheriff and his officer, for taking these last men- 
tioned goods after the service of the above no- 
tice: Held, 

Per Earle, J., that the notice per se was an order 
conditional only to remove from the possession 
of the goods claimed. 

Per Tinda/, C, J., and Coltman, J.,and semble per 
Maule, J.,that the notice per se was, in its terms, 
an absolute order to withdraw from all the goods 
seized. 

By the whole court, that, considering the circum- 
stances under which the notice was given, and 
that the act of the sheriff's officer was afterwards 
ratified by G., the sheriff was justified in retain- 
ing possession of the goods unclaimed. 

Held, also, that trespass did not lie by W. against 
the sheriff for removing and selling some of the 
goods which were claimed by C. 


THis was an action of trespass for break- 
ing and entering the plaintiff’s dwelling- 
house, and for seizing and taking divers 
goods belonging to the plaintiff, then be- 
ing found therein. 

Plea, by two of the defendants, who 
were the sneriff of London, in justifica- 
tion of the trespass, by reason of a writ 
of fieri facias sued out of the exchequer 
of pleas by one Arthur Gurney, and di- 
rected to the said sheriff, by which he was 
commanded to levy of the goods of the 
now plaintiff the sum of £21 14s. 6d. 
The plea then alleged an entry under 
such writ, and a levy of the plaintiff’s 





goods, with an averment that these were 
the trespasses in the declaration mention- 
ed. The two other defendants justified as 
the bailiffs of the sheriff. 

To this plea, pleaded by the sheriff, 
there was a new assignment; that after 
the said writ of fieri facias, in the plea 
mentioned, had been so sued out and de- 
livered to the said defendants, W. Hun- 
ter and T. Sidney, and after the said de- 
fendants, by virtue and in pursuance and 
execution of the said writ, had entered the 
said dwelling-house in the declaration 
mentioned, and seized and taken in exe- 
cution the goods and chattels in the de- 
claration mentioned, &c., the said Arthur 
Gurney discharged and forbade the said 
defendants, William Hunter and T. Sid- 
ney, from their further executing the said 
writ in the said dwelling-house, or upon 
the said goods and chattels, or any of them, 
or any part thereof, in the said declaration 
respectively mentioned, and then ordered, 
directed and required the said defendants, 
W. Hunter and T. Sidney, to withdraw 
from the said dwelling-house, and from 
the possession of the said goods and chat- 
tels, respectively, whereof the said defend- 
ants, W. Hunter and T. Sidney, then, and 
before the commencement of this suit, had 
due notice. 

And the plaintiff further says, that he 
commenced his action and declared as 
aforesaid, not for the trespasses in that 
plea mentioned and therein attempted to 
be justified, but for that the said defend- 
ants, W. Hunter and T. Sidney, after the 
said Arthur Gurney had so discharged 
and forbade the said defendants, W. Hun- 
ter and T. Sidney, from their further exe- 
cuting the said writ in the said dwelling: 
house, or upon the said goods and chat- 
tels, or any of them, or any part thereof, 
and had so ordered, directed and required 
them to withdraw from the said dwelling- 
house, and from the possession of the said 
goods and chattels, respectively, as afore- 
said; and after the said defendants, W. 
Hunter and T. Sidney, had so had notice 
thereof as aforesaid, and before the com- 
mencement of this suit, with force and 
arms, at the said time when, &c., in the 
declaration mentioned, stayed and contin- 
ued in and upon the said dwelling-house 
for a long time, to wit, on and for the said 
day in the declaration in that behalf men- 
tioned, and for the space of six days then 
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next following, and then continued in pos- 
session of the said goods and chattels in 
the declaration mentioned, and then car- 
ried away the same, and converted and 
disposed thereof to their, the said defend- 
ants’, own use, as the plaintiff has in his 
declaration complained against them; 
which trespasses, above newly assigned, 
are other and different trespasses from 
those in that plea mentioned, and therein 
attempted to be justified. 

There was a similar new assignment to 
the plea pleaded by the two other defend- 
ants. 

Pleas to the new assignment: First, not 
guilty: secondly, the said defendants, W. 
Hunter and T. Sidney, say, that the said 
Arthur Gurney did not discharge or for- 
bid the said defendants, or either of them, 
from further executing the said writ in the 
said dwelling-house,,or upon the goods 
and chattels, or any of them, or any part 
thereof, or order, direct, or require the said 
defendants, or either of them, to withdraw 
from the said dwelling-house, or from the 
possession of the said goods and chattels, 
or any of them, or any part thereof, in 
manne and form, &c. Upon these pleas 
issue was severally joined. 

At the trial, which took place before 
Ezrle, J., at the sittings for Middlesex, 
held after last Trinity term, it appeared 
that on the 31st February, a writ of fi. fa., 
at the suit of one Arthur Gurney, was 
lodged at the office of Hunter and Sidney, 
who were the sheriff of Middlesex, and 
were two of the defendants in the action, 
endorsed to levy a sum of £21 14s. 6d. 
on the goods of the present plaintiff; and 
on the same day a warrant was granted 
by the sheriff to Thompson and Hambly, 
two of their bailiffs, and who were the 
other two defendants in this action. On 
the 6th March, accordingly, a levy was 
made under this writ at the plaintiff’s 
house, and the whole of his furniture was 
seized. On the 8th March, the sheriff re- 
ceived a notice of claim from one Mary 
Cluse, claiming the greater part of the 
property seized, under a bill of sale ; and 
to protect himself took out an interplead- 
er summons. Upon this summons being 
served upon the several parties, on the 
same day the attorneys of Gurney served 
the following order to withdraw : 





“‘GuRNEY v. WALKER. 


“Withdraw under the fi. fa. herein, the 
goods being claimed. 
“Cook & SANDERS, 
“8th March, 1845. 8, New-Inn. 


“ To W. Tuompson, Officer to the Sheriff 
of Middlesex.” 


The sheriff’s officer did not withdraw 
upon this notice being served upon him, 
but remained in possession of those goods 
in the house over which Mrs. Cluse’s 
claim did not extend; and shortly after- 
wards the unclaimed goods, to the amount 
of £2, were removed and sold. 

It appeared, also, that amongst the 
goods sold were some chimney orna- 
ments, which had been claimed by Mrs. 
Cluse. 

Culverhouse, the managing clerk of 
Gurney’s attorneys, was called at the trial, 
and he stated that his intention in draw- 
ing the notice was, to order the sheriff to 
withdraw from possession as to the goods 
claimed; and that shortly before the re- 
moval of the other goods, he called upon 
the sheriff’s officer, who pointed out that 
some of the goods were not claimed, and 
that he (Culverhouse) then told him that 
the notice was not intended to order him 
to withdraw from the possession of the 
whole of the goods, but only from those 
claimed by Mrs. Cluse under the bill of 
sale. 

The learned judge, upon these facts, 
was of opinion that there had been no or- 
der to withdraw served upon the sheriff, 
as to the whole of the goods levied, and 
therefore directed the plaintiff to be non- 
suited, reserving leave, however, to him 
to move to set aside the nonsuit and enter 
a verdict for 40s., if the court should think 
either that there had been an absolute no- 
tice of withdrawal as to the whole of the 
goods, or a verdict for the plaintiff, with 
nominal damages, if he were held entitled 
to recover for those goods claimed by 
Mrs. Cluse which were removed and sold. 
A rule nist having been obtained accord- 
ingly, : 

Channell, Serjt., (Pearson with him,) for 
the sheriff’s officers. 


Shee, Serjt., (Kennedy with him,) for 
the sheriff, now showed cause.—Although 
in some respects the plaintiff’s answer to 
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the plea of the defendant’s takes the form 
of a new assignment, it is in fact a repli- 
cation. [Trinpat, C. J.—That point can- 
not avail you on the present motion; the 
only question here is, whether the precise 
issue raised between the parties was 
proved, or net. But I own it appears to 
me to be a proper new assignment.] Upon 
the issue raised, it lay upon the plaintiff 
to show a complete determination of the 
authority given to the sheriff by the lodg- 
ing of the fi. fa. with him; and this was 
not done. If the mere wording of the or- 
der to withdraw be regarded, it only 
means that the sheriff was to withdraw 
from the possession of that portion of the 

oods which had been claimed by Mrs. 

luse; but that, with regard to the resi- 
due, he was still to remain in possession. 
But if all the circumstances of the case be 
looked at, it is plain that such was the in- 
tention of Gurney, as shown by the con- 
duct of Mr. Culverhouse, the clerk of Gur- 
ney’s attorneys; and such would be the 
way in which any sheriff’s officer would 
understand the order. At the time the 
order was served he was in possession of 
the goods under a fi. fa.; he was aware 
that a claim had been made in respect of 
some of them, by Mrs. Cluse, and that an 
interpleader summons had been taken out. 
It was reasonable enough to suppose that 
Gurney’s attorneys, in order to avoid the 
expense of contesting the interpleader 
rule, might waive the execution, so far as 
respected the goods claimed, but most 
unreasonable that they should waive it 
altogether, when they were ignorant what 
the value of the residue of the goods 
might be. Suppose the sheriff knew that 
the value of the goods unclaimed was of 
a very large amount, ought he not to hes- 
itate before he withdraws from the exe- 
cution of a writ of one of the superior 
courts? The officer did right in the pre- 
sent case ; for it appears that, before the 
removal of the unclaimed goods, Culver- 
house called upon him to tell him that the 
notice was not intended to order him to 
withdraw from the possession of the 
whole of the goods, but only from those 
which had been claimed. This amounted 
to a satisfaction by Gurney of the sheriff’s 
account. 


Talfourd, Serjt., (Hugh Hill with him,) 
contra.—T he notice given by Culverhouse 








to the sheriff’s officer was an absolute or- 
der to withdraw. Suppose it had been 
simply, “ withdraw under the fi. fa. here- 
in,” would the sheriff have been justified 
in remaining in possession afterwards? 
The words which are added, “the goods 
being claimed,” form merely the reason 
for the notice being given, but cannot be 
construed so as to make that conditional 
which was absolute in its terms. [Mauts, 
J.—But, granting that, had not Gurney 
power to ratify the sheriff’s act, which he 
did when Culverhouse subsequently call- 
ed upon the officer?| If the order is to 
be construed as a direction to the sheriff 
absolutely to withdraw from the posses- 
sion of all the goods seized, the power of 
the writ was thereby spent, and it could 
not afterwards be revived. In Barker v. 
St. Quintin, Esquire, 2 Mee. & W. 441, 
it was expressly held, that after a direc- 
tion of the plaintiff not to execute a ca. sa., 
the sheriff, if he does so, becomes a tres- 
passer. [Mavure, J—There is this dis- 
tinction between the writ in that case and 
the writ in the present. A fiert facias 
does not direct the sheriff to seize such 
goods, such a horse, &c., whereas a capias 
ad satisfaciendum directs him, expressly, 
to take such a man.| 

Secondly, the issue was diversible ; and 
since the sheriff continued in possession, 
removed and sold some of the goods, in 
respect of which, at any rate, he was or- 
dered to withdraw, the plaintiff is entitled 
to a verdict for nominal damages. 


Tinpat, C. J—The only question in 
the present case is, whether or not the is- 
sue which has been raised between the 
parties is to be determined in favor of the 
plaintiff or the defendants? The plaintiff 
has alleged, in his new assignment, that, 
“after the said writ, &c., the said Arthur 
Gurney discharged and forbade the said 
defendants from their further executing 
the said writ in the said dwelling-house, 
or upon the said goods and chattels, or 
any of them, or any part thereof, in the 
declaration respectively mentioned, and 
then ordered, directed and required the 
said defendants to withdraw from the said 
dwelling-house, and from the possession 
of the said goods and chattels respective- 
ly,” &c. The discharge, therefore, is 
stated to have been given as to all the 
goods in the declaration mentioned; and 
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since, upon these pleadings, there is a de- 
nial of such an order having been given, 
it necessarily follows that the point is, 
whether the notice of withdrawal which 
was given was a general order to with- 
draw from all the goods seized, or a par- 
tial order only. 

In support of the plaintiff’s case a pa- 
per was put in evidence at the trial, in the 
following form, and signed by the attor- 
neys of Gurney, the execution creditor : 


“GuRNEY v. WALKER. 
“ Withdraw under the fi. fa. herein, the 
goods being claimed. 
“Cook & SaunpDERS, 
“8, New-Inn. 
“To Mr. Tuompson, Officer to the Sher- 
iff of Middlesex.” 


If this notice had stood alone, I should 
have thought that, in its terms, it was a 
general discharge, and that it was a com- 
plete direction to the sheriff to abate the 
execution of the writ. It does not, how- 
ever, appear to me that the case rests 
here, but that, if the circumstances under 
which the notice was given be borne in 
mind, the intention of the party giving it 
was merely to order the sheriff to with- 
draw from the goods claimed, although 
possibly he might at first think that that 
claim extended over all the goods seized. 
If that were so, the sheriff’s officer was 
satisfied, in considering it in that light; 
and so soon as he saw that Mrs. Cluse’s 
claim did not affect a portion of the goods 
seized, he did right in retaining possession 
of that residue. That was the natural 
construction of the document—a construc- 
tion put upon it by the officer, which was 
borne out by what subsequently occur- 
red; for, whilst he was still in possession, 
the clerk of Gurney’s attorneys comes to 
him and says, that it was not intended for 
him to withdraw from the possession of 
the whole of the goods, but only from 
those claimed by Mrs. Cluse. 

I think, therefore, that taking the terms 
of the notice and the conduct of the par- 
ties together, the sheriff was not ordered 
to go out altogether, but only to withdraw 
from the possession of the goods claim- 
ed. This issue, therefore, must be found 
against the party who sets up the order. 
That seems to me, also, to dispose of the 
second point which has been taken, viz., 
that the sheriff did not, in terms, comply 


with the limited order even, for that he 
continued in possession of a small portion 
of the goods claimed; but if that be so, 
it cannot form the subject of damages 
upon the issue raised on this record, since 
that portion was not Walker’s own goods. 

For these reasons, I am of opinion that 
this rule should be discharged. 


Cottman, J.—I am of the same opin- 
ion. The meaning of the new assignment 
by the plaintiff, in this case, in substance 
is, that the sheriff was ordered to with- 
draw from the possession of the goods 
seized under the fiert facias, and this alle- 
gation, which is a solid, substantial, indi- 
visible allegation, is denied by the defend- 
ants. The question, then, is, whether this 
notice was not an absolute order to with- 
draw altogether from the possession of all 
the goods which had been seized. Un- 
doubtedly, looking at the paper itself, it 
has very much the appearance of being a 
general order; but I think that, when the 
attendant and subsequent circumstances 
are looked at, then, although for a time the 
sheriff may have been in possession without 
authority, yet his acts were subsequently 
ratified on the part of Gurney, for it ap- 
pears thai, when, two days after the seiz- 
ure, the clerk of Gurney’s attorneys called 
upon the sheriff’s officer, who explained 
to him that a portion only of the goods 
had been claimed by Mrs. Cluse, the at- 
torneys’ clerk concurred in the propriety 
of his having done so. This case would, 
then, fall within the authority of Wilson 
v. Tummon, 6 Scott, N. R., 894, S. C1 
Dowl. & L., 513, which decides, that an 
act done for another by a person not as- 
suming to act for himself, but for such 
other person, though without any prece- 
dent authority whatever, becomes the act 
of the principal, if subsequently ratified 
by him. It appears to me, therefore, that 
in this case the verdict should not be dis- 
turbed. 


Mavte, J.—I am of the same opinion. 
The simple question is, whether the sher- 
iff was discharged from executing this 
writ as against all the goods in the declar- 
ation mentioned. The circumstances of 
the case, to my mind, show, conclusively, 
that there was no binding order compel- 
ling the sheriff to withdraw from the pos- 
sessicn of the goods, either as between 





him and Gurney, or between him and 











242 THE NEW-YORK LEGAL OBSERVER. 





In the Common Pleas.—Tempest v. Killner. 





Walker. Neither is there any privity be- 
tween Walker and Gurney, with respect 
to the order given. It was one, therefore, 
which Gurney could himself modify or 
alter at any subsequent time. This, it is 
clear, he did, either by way of explaining 
what his intention was when the notice 
was served, or by subsequently ratifying 
the acts of the sheriff’s officer, when in- 
formed by him that Mrs. Cluse’s claim 
did not extend to all the goods, and, there- 
fore, that possession had been retained as 
to the rest. As to the other point, it is 
clear that it cannot arise upon the present 
issue ; for how could there be entered at 
the same time a general verdict for the 
defendant, and also nominal damages for 
the plaintiff ? 


Earte, J.—I still retain the opinion I 
expressed at the trial, that the document 
which was put in might, in itself, be rea- 
sonably construed to mean, “ Withdraw 
under the fi. fa. herein, as to the goods 
claimed.” By this mode of construction 
a meaning is given to all the words used; 
by the other, none at all is attached to the 
words “the goods being claimed.” If the 
subsequent conduct and acts of the par- 
ties be looked to, that was clearly the in- 
tention. 

I agree, therefore, with the rest of the 
court, that this rule should be discharged. 


Rule discharged. 





Tempest v. Kittner.—WNov. 21, 1845. 


PLEADING——TRAVERSE TOO LARGE—RAIL- 
WAY SHARES. 


{n a declaration in assumpsit for not transferring 
certain railway shares, the plaintiffs alleged that, 
although they had always, from the time of the 
making of the agreement, been ready and willing 
to accept the transfer, and to pay fur the same, 
whereof the defendant had notice, &c., yet the 
defendant did not nor would transfer: Held, that 
a plea traversing the whole of this allegation was 
bad, as being too large a traverse. 

Held, also, that the declaration was good. 


Tue declaration stated, that heretofore, 
to wit, &c., the plaintiffs, at the request 
of the defendant, agreed to buy of the 
defendant, and the defendant then bar- 
gained and agreed to sell to the plaintiffs, 
a certain interest or share of him, the de- 
fendant, in a certain company or partner- 





ship undertaking for constructing a rail- 
way from the parish of Ashton-under- 
Lynde, near Manchester, in the county of 
Lancaster, to the parish of Kirkleton, near 
Huddersfield, in the county of York, to 
wit, one hundred shares in the said com- 
pany or partnership undertaking, at a cer- 
tain price in that behalf, to wit, fifteen 
shillings premium for each and every 
share, in addition to such sum or sums as, 
at the time of the transfer by the defend- 
ant to the plaintiffs, should have been paid 
to the said company or partnership in re- 
spect of the said shares, and each of them. 
And thereupon, to wit, on the day and in 
the year last aforesaid, in consideration 
thereof, and that the plaintiffs, at the re- 
quest of the defendant, then promised the 
defendant to accept, within a reasonable 
time, a transfer of the said interest or 
shares, and to pay for the same at the rate 
or price aforesaid, the defendant then 
promised the plaintiffs, within a reasona- 
ble time, to transfer the said interest or 
shares to them, the plaintiffs. And al- 
though a reasonable time for the said 
transfer of the said interest or shares had 
long elapsed before the commencement 
of this suit, and the defendant, long be- 
fore the commencement of this suit, and 
after a reasonable time from the making 
of the said agreement and promise had 
elapsed, could, and might, and ought to 
have transferred the same to the plaintiffs, 
upon payment of the price thereof, after 
the rate aforesaid. And although the 
plaintiffs have always, from the said time 
of the making of the said agreement and 
promise, been ready and willing to accept 
the transfer of the said interest and shares 
of him, the said defendant, and to pay for 
the same at and after the rate in that be- 
half aforesaid, whereof the defendant, du- 
ring all the time aforesaid, had notice; 
and although the plaintiffs, after the lapse 
of a reasonable time for the transfer of 
the said interest or shares of the defend- 
ant, to wit, on the first day of November, 
A. D. 1844, requested the said defendant to 
transfer the said interest or shares to 
them, the plaintiffs, and then tendered, 
and offered to pay for the same, at and 
after the rate in that behalf aforesaid ; yet 
the defendant, not regarding his promise, 
did not, nor would, when so requested as 
aforesaid, and hath not hitherto transfer- 
red to the said plaintiffs the said interest 
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or shares of him, the defendant, in the said 
company or partnership undertaking, but 
hath neglected and refused so to do; by 
reason whereof the plaintiffs have lost di- 
vers great gains and profits, which might, 
and otherwise would have accrued to 
them, from the transfer of the said inter- 
est or shares to them, as aforesaid, to the 
damage of the plaintiffs, &c. 

To this declaration the defendant, 
amongst other pleas, pleaded that the 
plaintiffs were not always, from the time 
of the making of the said agreement and 
promise in the declaration’ mentioned, 
ready and willing to accept the transfer of 
the said interest and shares of him, the 
defendant, and to pay for the same at and 
after the rate in the declaration in that be- 
half mentioned, in manner and form as in 
the declaration is in that behalf alleged. 

Demurrer—one ground of which was 
stated to be, that the traverse tendered by 
the above plea was too large. 

Joinder in demurrer. 


Byles, Serjt., for the plaintiffs—The 
traverse taken by this plea is too large. 
The contract being to deliver the shares 
within a reasonable time, it was the plain- 
tiffs’ duty to be ready and willing to ac- 
cept within that time, and no longer. But 
as the issue stands, if the defendant offer- 
ed, and the plaintiffs refused the shares 
at any time, however long, after the con- 
tract was open, (and the declaration al- 
leges that a reasonable time had elapsed 
long before the commencement of this 
suit,) the defendant would succeed upon 
this issue. It is no justification for the 
defendant’s having taken too large a tra- 
verse, that the allegation in the declara- 
tion is too large. The rule is clearly es- 
tablished, that, where the allegation re- 
lates to an interest of time, it is indivisi- 
ble, and only that whichis material should 
be traversed ; and when an allegation re- 
lates to an estate in land, or other matter 
which is not divisible, then the traversed 
averment may be in the terms in which it 
is laid in the declaration. The rule is 
thus laid down in Stephens on Pleading, 3d 
ed., 244: “ As a traverse must not be ta- 
ken on an immaterial allegation, so, when 
applied to an allegation that is material, it 
ought, in general, to take no more and no 
less of that allegation than is material : if 
it involves more, it is said to be too large.” 





Com. Dig., tit. Pleader,G.15. This old rule 
of pleading has been acted on recently in 
Bason v. Arnold, 6 Mee. & W. 559, and 
in Thurman v. Wild, 11 Ad. & Ell. 453. 
In Jackson v. Allaway,7 Scott, N. R., 875, 
it was decided, that where, in an action 
for the breach of an agreement to pur- 
chase and take certain quantities of 
iron mine, the plaintiff averred that he 
was ready and willing to sell and deliver 
the stipulated quantities, an additional 
averment of a tender and offer was imma- 
terial; and that a plea traversing such 
averment was sthesdiites bad. Coltman, 
J., in that case, says, “It appears to me 
that, if you strike out the allegation that 
the plaiutiff tendered, and offered to sell 
and detiver, there will be a perfectly good 
declaration left. That shows that the al- 
legation was immaterial, and ought not to 
have been traversed. All that the plain- 
tiff was bound to allege, in order to enti- 
tle him to complain of a breach of the 
agreement on the defendant’s part, was, 
that he was ready and willing to sell ana 
deliver the stipulated quantities of iron 
mine in the manner agreed upon.” If 
this language be applied to the present 
case, it makes conclusively in favor of the 
plaintiff. 


Manning, Serjt., contra—Inasmuch as 
the averment of readiness and willingness 
in the declaration is an indivisible aver- 
ment, and in part, at least, material, the 
defendant is justified in traversing such 
averment in the terms in which it is laid, 
although such terms are larger than was 
necessary. Lord Mansfeld, in giving judg- 
ment in the case of Bristow v. Wright, 
Dougl., 667, says, “‘ The distinction is be- 
tween that which may be rejected as sur- 
plusage, (which might have been struck 
out on motion,) and what cant.ot. Where 
the declaration contains impertinent mat- 
ter, foreign to the cause, and which the 
master, on a reference to him, would 
strike out, (irrelevant averments, for in- 
stance,) that will be rejected by the court, 
and need not be proved. But if the very 
ground of the action is mis-stated, as 
when you undertake to recite that part of 
a deed on which the action is founded, 
and it is mis-recited, that will be fatal. 
For then the case declared on is different 
from that which is proved, and you must 
recover secundum allegata et probata 








244 





THE NEW-YORK LEGAL OBSERVER. 





In the Exchequer.—Doe d. Hull v. Wood. 





This will reconcile all the cases.” Now, 
in the present case, no part of the allega- 
tion made in the declaration could be 
struck out without making it void aloge- 
ther. The allegation is indivisible. The 
defendant is not bound to carve from out 
of it what may be reasonable and suffi- 
cient in point of law. At any rate, the 
averment in the plea should be construed 
as the allegation in the declaration is, and 
thus it would be free from objection. But 
the declaration is bad. The promise de- 
clared on is not supported by the consid- 
eration. It should have been a promise 
to transfer the shares to the plaintiffs with- 
in a reasonable time, and on payment at 
the price previously mentioned, and not 
as it now stands, “ within a reasonable 
time” merely. [Maure, J—That de- 
pends upon whether the consideration is 
an executed or executory consideration : 
in the latter case it will support any prom- 
ise. Here it is plain that the considera- 
tion for the promise alleged was execu- 
tory: there is nothing, therefore, in this 
objection.] The declaration is bad, also, 
inasmuch as the interest or shares men- 
tioned in the declaration are not the sub- 
ject matter of legal sale or transfer. An 
interest in a partnership, which this is in 
the nature of, is a chose in action, and, 
therefore, not assignable. [Maure, J.— 
It is not so assignable, so as to enable a 
person to sue in his own’name as as- 
signee; but such assignment is not alleged. 
Earte, J.—A share in a partnership need 
not be a chose in action. Tinpoat, C. J— 
Does it lie in your mouth to say that these 
shares are not assignable? All that the 
plaintiffs require is the equitable right, 
and that you bargained to assign over to 
them. | 


Byles, Serjt., was not called upon to 
reply. 


Trnpat, C. J.—I am of opinion that the 
judgment of the court, in this case, should 
be for the plaintiffs. The allegation made 
by the plaintiffs, that they have always, 
from the time of the making of the agree- 
ment, been ready and willing to accept 
the transfer of the shares of the defend- 
ant, and to pay for the same, is clearly a 
divisible allegation; and being so, the de- 
fendant was bound to traverse thgt part 
of it which it would have been sufficient 





for the plaintiffs to have alleged. He has, 
however, traversed the whole. The plea 
is, therefore, bad, upon the ground that it 
traverses more than is material, and is, 
therefore, too large. 


Cottman, J., concurred. 


Maute, J.—I also think that the declar- 
ation is good, and the plea bad. An alle- 
gation of time, when stated as a fact, is 
clearly divisible; if so, inasmuch as the 
plea traverses more than it was material 
for the plaintiffs to have alleged, as to the 
time during which they were ready and 
willing to accept the transfer of those 
shares, the traverse is too large. For the 
reasons thrown out by the court, in the 
course of the argument, I think that the 
declaration is good. 


Ear.e, J., concurred. 
Judgment for the plaintiffs. 


In the Exchequer. 











Before the Rt. Honorable Sir FREDERICK POL- 
LOCK, Lord Chief Baron, and the rest of the 
Barons. 


Doe d. Hutt v. Woov.—dth Nov., 1845. 


A., who held premises under B., as tenant from 
year to year, died, leaving his widow in posses- 
sion, who continued to pay her rent quarterly to 
B., with the knowledge of C., who had taken 
out administration to the deceased and never de- 
sired it to be paid to himself :—Held, that there 
was no ground for presuming either that the 
widow had acquired a tenancy from year to year 
under the administrator, or that the administra- 
tor had, by operation of law, surrendered his es- 
tate so as to constitute her tenant to B. 

The holding premises under a mere permission to 
occupy only constitutes a tenancy at will. In 
order to create a tenancy from year to year, 
there must be circumstances to show such to 
have been the intentions of the parties ; as, for 
instance, that the rent was payable quarterly, or 
at some aliquot part of a year. 


Tuts was an action of ejectment, tried by 
Tindal, C. J., in which the plaintiff had a 
verdict, with leave to the defendant’s 
counsel to move to enter a verdict for the 
defendant, or a nonsuit, on the facts 
proved. Lady Hotham, the owner of the 
premises in question, had granted a lease 
of them to one William Hull, who, after 
the lease had expired, continued to occu- 
py and pay rent for them quarterly, until 
his death, in August, 1842, His widow 
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continued in possession until the month of 
November, 1844, when she married the 
defendant John Wood, who kept posses- 
sion ever since in her right. On the 15th 
March, 1844, John Hull, the lessor of the 
plaintiff, took out administration to the 
deceased, and, in February, 1845, de- 
manded possession of the premises, which 
being refused, the present ejectment was 
brought two days after without further 
notice. No rent had ever been demanded 
by, or paid to, the administrator, but it 
was shown, that, after the death of her 
first husband, the widow had paid it quar- 
terly to Lady Hotham ; that the defend- 
ant had paid the quarter due at Christmas, 
1844; and that the administrator had been 
to the premises and was aware of these 
payments. 


Mr. Chambers moved accordingly.— 


There are two objections to the plain- 
tiff’s right to maintain this action: first, 
if any relation of landlord and tenant ex- 
isted between the administrator and the 
defendant, it was that of a tenancy from 
year to year; and, if so, he was entitled 
to six months notice to quit: Right d. 
Flower v. Darby, 1 T.R. 159. [Parxe, 
B.—That case was very properly com- 
mented on in Richardson v. Langridge, 4 
Taunt. 128, where one of the judges said, 
“The distinction has been a thousand 
times taken; a mere general letting is a 
letting at will. If the lessor accepts 
yearly rent or rent measured by any ali- 
quot part of the year, the courts have said 
that is evidence of a taking for a year. 
That is the old law, and I know not how 
it has ever come to be changed. The 
courts have a great inclination to make 
every tenancy a holding from year to 
year, if they can find any foundation for it.”’| 

Secondly, it is submitted, that the wid- 
ow’s having paid rent quarterly to Lady 
Hotham, with the knowledge of the ad- 
ministrator, was evidence from which it 
ought to be inferred that she became, with 
his concurrence, tenant from year to year 
to Lady Hotham ; and, if so, the admin- 
istrator’s title to sue is gone. [Rotre, B.— 
If a person gets into possession of my 
land, and I know that he is paying rent 
for it to some one else, does that make 
him my tenant?| It is apprehended it 
does. [Parxe, B.—No; there must be 
some relation of landlord and tenant. If 





the administrator knew that the widow 
had been accepted as tenant by Lady 
Hotham, and consented to it, it would 
raise the question in Thomas v. Cook, 2 
B. & A. 119.] 


‘ Potiock, C. B.—No rule ought to be 
granted in this case. It is an ejectment 
brought by the administrator of William 
Hull against John Wood; and it is argu- 
ed that the defendant must be considered 
either as holding as tenant from year to 
year under the administrator, on the 
ground that an agreement for such a let- 
ting should be presumed from the facts 
proved, or that he was tenant to Lady 
Hotham, and that the administrator al- 
lowing him to become such is evidence 
either of a waiver or an assignment. 
Looking, however, at the facts as they 
arise, I have no difficulty in seeing the 
true principle which ought to govern the 
case. William Hull died in August, 1842, 
after whose death his widow continued in 
possession of the premises, and, had she 
thought fit, might have taken out adminis- 
tration to her husband ; in which case, the 
term from year to year which he had in 
them would have vested in her. She de- 
clined, however, to do that, and continu- 
ed in possession, knowing perfectly well, 
if she knew any thing of the law, that if 
any other person took out administration, 
the interest inthe premises would become 
vested in the administrator. She goes on 
in this way, occupying the premises and 
paying rent to Lady Hotham, who, no 
doubt, had a right to go on the premises 
and demand rent of any person she might 
find there. It seems also, that, after the 
death of William Hull, his widow married 
the defendant, and subsequently, on the 
15th March, 1844, John Hull took out 
administration to the deceased ; on which, 
it appears to me to be quite clear that he 
had at that time a right to demand imme- 
diate possession of the premises. Now, 
this holding from year to year might be a 
valuable one; and I quite agree with an 
observation thrown out by my biother 
Rolfe in the course of the argument, that 
it can make no difference in this respect, 
whether this was a mere tenancy from 
year to year, or a valuable lease for a 
considerable term, held at a pepper corn 
rent: the principles of law as to both are 
the same, Then, if it is quite clear, that, 
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on taking out administration, John Hull 
might have recovered possession of these 
premises either for the benefit of the cred- 
itors of the deceased, or any other legal 
purpose, what has he done since to divest 
himself of that right? He has simply al- 
lowed matters to go on as before; and 
the question is, are we or the jury to pre- 
sume, from that circumstance, an agree- 
ment for an under-lease from year to 
year from the administrator to the occu- 
pant? Are we to presume such a lease, 
from the fact of the rent having been paid 
by the occupant, not to the administrator, 
but to the head landlord? It appears to 
me that there is no foundation for such 
an argument: the legitimate presumption 
seems to be, that the administrator just 
allowed matters to go on as_ they 
were going before ; namely, that the oc- 
cupant knew that she had no title to the 
premises, but had leave from the admin- 
istrator to go on paying rent to Lady Ho- 
tham, and liable at any time to be called 
on to give up possession. 


Parke, ALDERSON AND Rotre, BB., 
concurred. 


Rule refused. 
Jn Admiralty. 


Before the Right Honorable Sir STEPHEN LUSH- 
INGTON, D. C. L., Judge of the High Court of 
Admiralty. 











Tue Lockwoops.—July 16, 1845. 
SALVAGE REWARD. 


Success is the main ground upon which a Salvage 
reward is given, and that reward always bears a 
proportion to the skill and knowledge required 
and shown; the degree of skill and knowledge 
expected being according to the station in life of 
the Salvors. 

Therefore, where the orders given by a lieutenant 
in the Navy in command of a revenue cutter, in 
rendering assistance to a vessel in distress, were 
held to be without a knowledge of the danger, 
or without duly weighing the consequences of 
such orders, and the measures adopted were un- 
successful and injurious, the Court pronounced 
against the claim of salvage. 


Tuts was a claim on the part of the offi- 
cers and crew of the Sylvia for salvage to 
the ship Lockwoods. The facts are sta- 
ted in the judgment. 


Haggard and Nicholl, for the salvors. 





Adams and Blake, contra. 


Doctor Lusnineton.—This is a case 
of salvage brought by the commander, 
officers, and crew of the Sylvia, revenue 
cutter, for services alleged to have been 
rendered to the vessel proceeded against. 
This vessel, the Lockwoods, was on her 
passage from Quebec to Hull, laden with a 
cargo of timber; and at 4 o’clock in the 
morning of the 13th December, the Lizard 
bearing north-north-east, distance five or 
six leagues, she came in contact with some 
other vessel. In consequence of this col- 
lision, her bowsprit, fore and main masts, 
with all their sails and rigging, were car- 
ried away, and the mizen and mizen-top- 
mast alone were left standing. The crew, 
twenty-eight in number, repaired the in- 
juries as well as they could, considering 
the state of the weather, and were so far 
successful that the ship answered her 
helm. The wind at this time was blow- 
ing strong from south-south-east, and the 
master was anxious to take the ship into 
Falmouth; but about eleven o’clock the 
wind got more round to the east, so that 
it became impossible to weather the man- 
acles; consequently, he wore to the south- 
south-west, intending to keep at sea until 
some favorable change of wind occurred 
for reaching a port. Under these cir- 
cumstances the cutter was seen coming 
off from the shore, and a signal was hoist- 
ed. It is said that this was a signal for a 
pilot, and not a signal for distress. I can- 
not say what were the intentions of those 
on board the Lockwoods; but of this I 
am certain, that the service required was 
not of that pilotage, for if a pilot had gone 
on board and brought the vessel safely in- 
to port, he would have been entitled to 
the reward of a salvor, and not that of 
mere pilotage. This cutter, whigh was 
the Sylvia, came within hail; and as to 
what passed at this time there is so much 
contradiction that I find it wholly impos- 
sible to ascertain the precise truth, and 
that not merely on account of the contra- 
dictions, but from the very nature of the 
circumstances under which the conversa- 
tion was held, namely, that though the 
two vessels were near each other, yet the 
wind was blowing so hard, and the sea 
running so high, it must have been impos- 
sible to hear. The result, however is, 
that the ship accepted the assistance of 
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the cutter and was conducted to the west 
of the Lizard, into comparatively smooth 
water. At half past four it became prac- 
ticable to board the vessel, and three per- 
sons were put on board with directions to 
take her to Penzance or Mount’s Bay, ac- 
cording to circumstances. There was 
some discussion at the bar as to the state 
and condition of the Lockwcods at the 
time, and how far she was capable of pre- 
serving herself from danger by her own 
exertions. It was said, that, in the event 
of not getting into Penzance or Mount’s 
Bay, she might have kept to sea or gone 
to some port to leeward, but to what port 
I cannot conjecture. It was, indeed, sug- 
gested that she might have gone to Cork ; 
but when I look at the accident which had 
occurred, the damages she had suffered, 
her disabled condition, the season of the 
year, and the state of the wind and sea, 
I am strongly of opinion, that, had she 
been compelled to keep at sea, or to seek 
some distant port to leeward, she would 
have been exposed to great risk and dan- 
ger, and, therefore, I think she was in ur- 
gent need of assistance. I now follow up 
the history from the time she was boarded 
by the men from the cutter. She was 
steered for Penzance, where she arrived 
at eight o’clock in the evening, at the top, 
as is alleged, of high water; and here 
the owners give some further information, 
which, I think, it would have been more 
prudent for the salvors to have offered in 
the first instance. According to the state- 
ment of the salvors, the court would have 
been led to believe that the ship was 
brought in safety to Penzance, but the 
truth is, that she grounded on a ledge of 
rocks and sustained so much damage, that 
she was abandoned and sold for the ben- 
efit of the underwriters. Here arises the 
important question, whether taking the 
ship to Penzance was a prudent and ju- 
dicious measure, or whether the vessel 
might not and ought not to have been an- 
chored in Mount’s Bay. It is evident that 
the solution of the question involves mat- 
ter of natural experience and nautical 
knowledge. To assist my judgment, but 
not to govern it, I have sought for infor- 
mation as to the local position, and from 
persons not only competent to afford it, 
but who could, by no possibility, have any 
bias, nor indeed communicate with each 
other, nor know what the object of my 





inquiries might be. I will now state the 
principle, which, in my opinion, ought to 
govern these investigations. When per- 
sons undertake to render salvage service, 
knowledge and skill are to be expected 
from them according to their stations in 
life. It is no fault in a fisherman or com- 
mon sailor not to have all the knowledge 
of a pilot, nor in a pilot that his local 
knowledge does not extend beyond the 
limits of his practice ; but a fisherman or 
sailor ought to know what belongs to his 
vocation, and so ought a pilot. Nor is 
there any injustice in expecting skill and 
knowledge in proportion to the stations 
of individuals, for salvage reward always 
bears a proportion to the skill and knowl- 
edge required to be shown. According 
to this principle, the officer in command 
of this cutter must be presumed to have a 
competent knowledge of the locality in 
question, and, of course, of the maiters 
which ought to be taken into consideration 
in such a case. 

The averment on behalf of the salvors 
is, that Penzance was the only place into 
which the vessel could be safely taken; 
the owners of the vessel assert that she 
might and ought to have been anchored 
in Mount’s Bay. Her burden was 800 
tons, and she was laden with timber: her 
draught, according to the salvors, who all 
state that she came in at the top of high 
water, was twenty feet, while the owners 
say, that the tide had ebbed for more than 
half an hour, and that her draught was 
twenty-one feet. On behalf of the sal- 
vors, it is sworn, that it would not have 
been safe to have anchored in the bay, 
and that there were no cables nor anchors 
available for such a purpose. The con- 
trary is sworn on behalf of the owners, 
so that the parties are here directly at is- 
sue. I must observe that the principal 
salvor, not having boarded the vessel, 
could not have been distinctly aware of 
her precise condition as to her cables and 
anchors, nor of her exact draught; he 
must have issued his orders without refer- 
ence to these particulars. I will now 
look at the evidence that she ought not to 
have been carried to Penzance. There 
are many persons who depose to that fact, 
and the substance of their evidence is, 
that the vessel took the ground on a ledge 
of rocks, near the mouth of the harbor, 
for want of sufficient water; that a ship 
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with a draught of twenty-one feet ought|I must, however, decide what the legal 


not to have been run for Penzance Pier, 
unless she had been in a sinking state, or 
unprovided with ground tackle, such 
draught being too much for Penzance at 
any time; that this ship ought to have 
been anchored, and, if so, would have 
ridden in the roadstead with perfect safety. 
I have not adverted to the evidence of the 
persons on board the Lockwoods ; and I 
think this body of evidence, which is not 
controverted in its main features, coming 
from persons having, so far as the court 
can discover, no interest, and whose situa- 
tion and employment affords presumption 
of knowledge, does establish the fact, that 
this vessel ought not to have been carried 
to Penzance, unless there was a want of 
ground tackle, or that tackle was not in a 
fit state to be available at sea. That the 
vessel had adequate ground tackle is an 
indisputable fact; but it is alleged that 
it was not in a state to be used with the 
requisite facility and expedition. Upon 
this point the evidence is very conflicting, 
and the conclusion to which I come, after 
the best consideration which I am able to 
give, is, that the ground tackle was suffi- 
cient, and that it is not proved that the 
vessel might not have been brought to an- 
chor with proper and reasonable exer- 
tions; and I must not forget that the or- 
ders to take the ship into Penzance were 


given wholly irrespective of the state of |- 


her cables and anchors, for those orders 
were given before the cutter’s men left 
their own vessel. I must now refer to a 
document which is annexed to an affidavit 
of the salvors: I mean the certificate of 
the master. It is in these terms :-— 


“1, George Cookman, commander of 
the ship Lockwoods, do hereby certify, 
that, on the 13th December, being near 
the Lizard with a southerly gale, and my 
ship disabled, I fell in with her Majesty’s 
cutter Sylvia, Lieut. Poynter, who kindly 
rendered me all the assistance the weather 
would permit, and conducted me safe in- 
to Penzance. 


(Signed.) 


I think this is a very extraordinary doc- 
ument to have been written in the cir- 
cumstances of the case, and I can put no 
construction upon it consistent with the 
admitted facts, for it is not true that the 
vessel was conducted safe into Penzance. 


G. Cookman.” 





inference of this paper is. I think that 
inference is, that Lieut. Poynter knew 
his men were wrong, and that the master 
knew no better. But this will not alter 
the real facts of the case; for, if there 
was any error, it will be no less an error 
on the part of Lieut. Poynter, because the 
master was not aware of it. The vessel 
has been damaged to the extent of nearly 
1000/7. by going into Penzance ; the con- 
sequences, therefore, have been detri- 
mental, and I am of opinion that taking 
her there was erroneous. I think, that 
the orders to take her to Penzance were 
given without a knowledge of the danger, 
and without duly weighing the conse- 
quenees, and that no such positive orders 
should have been given; but that the cut- 
ter’s men who,were put on board should 
have had a discretion as to the measures 
to be pursued when they had ascertained 
the draught of the ship, her condition, 
and the state of her ground tackle. The 
services, however well intentioned, have 
been not only unsuccessful, but injurious, 
and, as success is the main and only 
ground upon which a salvage reward is 
given, I must pronounce against the claim, 
but without costs. 


BILLS OF EXCHANGE. 
NOTICE OF DISHONOR. 


A bill having been dishonored, notice was 
given by the holder to the first endorsee, 
who in due time left at the residence of 
the drawer his own card and address, on 
the back of which was written, “ Bill for 
30/., drawn by S. on W., dishonored, lies 
due as on other side.” The bill was not 
lying there, but at the residence of the 
holder, who had other bill transactions 
with the drawer: Held, to be asufficient 
notice of dishonor. Rowlands v. Springett, 
14M. & W.T. See Furzev Sharwood, 
2Q. B. 388; 2 Gale & D. 116. 


tS With our next number we shall 
commence a series of cases from the Cir- 
cuit and District Courts, both at law and 
in equity. Their value and importance to 
the profession must be obvious. 











